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PREFACE

The concept of “Alternative Dispute Resolution” or ADR is coming
of age in the Philippines, with the passage of the ADR Law, and the
introduction of mandatory court annexed mediation in the Philippine
Judiciary. Although mediation, conciliation, and arbitration are
usually referred to as variants of the practice of ADR, the term
“alternative” has been the subject of much discussion. Indeed, when
one considers the adversarial mode of conflict resolution, very much
institutionalized in the courts, then mediation truly offers a desirable
alternative to such a process. However, when one considers the
historic Filipino tradition of settling community disputes through
mediation along with the existing social practices of many
indigenous peoples in the country that utilize mediation through their
elders, then this modern day approach does not seem that modern at
all.

Be that as it may, the introduction of ADR in the judicial mainstream
is a very welcome development. The empirical studies conducted in
the technical studies of the Justice Reform Initiatives Support
(JURIS) Project reveals a lot of promise in the use of ADR to
promote access to justice, gender equality and court decongestion.
These studies also show the over-all satisfaction with ADR as a
means of resolving disputes. However, the program is not without its
challenges, at various fronts - organizational, conceptual,
philosophical, and operational.

And so, at the end of the five-year duration of the JURIS project, its
proponents have decided to put together a compilation of articles that
mirror both the triumph of the practice of ADR not only in the courts,
but also in the general field of dispute resolution. The articles also
reflect ADR’s inherent limitations, its shortcomings and continuing
concerns. This sourcebook offers a review of the practice of ADR and
seeks to determine ways to improve this endeavor.

The Introduction to this compilation was written by Atty. Andrew
Ong, a Court of Appeals Mediator and the Project Administrator of
the ADR Strengthening Component of the project. He orients the
reader on the process and factors that gave rise to the multi-
stakeholder approach to the installation of ADR, borne out of JURIS’
own experience with the project. He presents the importance of the
involvement of various stakeholders in the ADR process, including
judges, lawyers, mediators, and civil society, to ensuring the
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sustainability and continuity of the initiatives introduced by the
project.

The first article deals with the Barangay Justice System, the country’s
very own system of village level conciliation through village
officials. The article was written by the Chairperson of the ADR
Department of the Philippine Judicial Academy (PHILJA), and a
venerable icon in the field of ADR, Prof. Alfredo Tadiar. Barangay
Justice is discussed not as a stand alone method of resolving disputes,
but is correctly situated in the panoply of various mechanisms
existing in the field of ADR that help decongest the courts and
achieve better justice. The article provides a good framework
discussion on matters like court annexed mediation, judicial dispute
resolution, appeals court mediation, construction arbitration and
international arbitration, as well as the details of barangay justice.

The second article deals with court annexed mediation, and was
written by a lawyer colleague and friend, Atty. Carol Mercado, Senior
Program Officer and Atty. Damcelle Torres, Program Officer, both of
the Asia Foundation. The Asia Foundation has been highly
instrumental in supporting the mediation program of the Supreme
Court, and has had a lot of experience, both in the Philippines and
abroad, on ADR. Although the authors are quick to add that the
article does not reflect the official position of the foundation, it is
clear that the article benefits heavily from their experience. The
article provides a frank appraisal of the successes of court annexed
mediation, as well as the challenges and problems it continues to face,
like the low referral rate by judges. The article ends with a range of
options in the field that are worth examining, like Online Dispute
Resolution (ODR).

The third article deals with a very contentious area which is the
lawyers’ perspective on ADR in the courts, and its impact on the
profession. The article makes a strong pitch for the increased
involvement of the bar in ADR, not only arguing from a normative
point of view (the canons of professional ethics, decisions of the
Supreme Court, circulars on lawyer’s role in mediation) but also from
the practical view of delivering satisfactory justice, and earning one’s
professional fees. The article draws heavily from policy
pronouncements of no less than various Chief Justices, as well as
other issuances of the Court on the matter. The article was written by
Atty. Imelda Gidor, a prominent practitioner in Bacolod City and also
a mediation trainer for the JURIS Project.
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The fourth article tackles a very novel concept that has been
introduced by the JURIS Project, which is Judicial Dispute
Resolution (JDR). Essentially, this process involves the active
mediation and conciliation by judges of cases that have not been
settled during court annexed mediation. The core principle that
differentiates this process from other pre-trial processes is that the
JDR judge will not try the case, should mediation be unsuccessful, in
order to preserve the impartiality of the trial and the judgment
procedure. The article on JDR was written by Atty. Salvador Panga, a
well-known legal practitioner and advocate for ADR. His article was
culled from a technical study that he conducted on the efficacy,
efficiency and over-all satisfaction with JDR, using the experience of
Bacolod City, San Fernando Pampanga and Baguio City with this
practice.

The fifth article deals with a very appropriate topic, which mines the
wellsprings of our cultural roots, that is the interface of indigenous
dispute resolution mechanisms with the formal legal system.
Mainstream legal practice often blindsides this aspect of our tradition,
and the passage of the Indigenous Peoples’ Rights Act (IPRA) has
brought this important cultural and legal practice to the forefront. But
is the formal legal system designed to integrate indigenous values and
practices into the mainstream? Or even, is integration the proper
mode of interface at all? These are the questions which the author,
Atty. Roda Cisnero, attempts to answer. The article is part of a larger
research that the Indigenous Peoples’ Cluster of the Alternative Law
Groups has made on the matter, which will come out in monograph
form.

The final article of the series has been written by Atty. Eleanor
Conda, a former Executive Director of the Women’s Legal Bureau
and the Gender Adviser of the JURIS project. The article explores the
gender dimension of the ADR practice — how mediation has the
potential of both heightening the participation of women in the
process, or masking the power imbalances in favor of the men, in a
seemingly consensual but probably lopsided compromise agreement.
The article draws from the Gender Study of an ALG member,
WomenLEAD, and other studies commissioned under JURIS. The
author takes a fresh look at gender equality both from a human rights
perspective, as well as a practical approach on the justness and
fairness of mediation outcomes.

Through this publication, JURIS hopes to contribute to the literature
on ADR as it is being practiced in the Philippines. It is the
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organization’s hope that serious students of ADR would learn from
the lessons that have been culled from the experiences presented in
these pages, based on more than fifteen years of installing,
implementing and evaluating ADR practice. This collection does not
pretend to be the last word in the practice of ADR in the Philippines,
nor does it cover all of the facets of the said practice. But, JURIS
certainly hopes that it does cover a significant slice of the experience,
so that it could serve as a platform for improvement and innovation in
the future.

For more information on court annexed mediation, judicial dispute
resolution and appeals court mediation, JURIS invites the readers to
log on to www.pmc.org.ph, the official website of the Philippine
Mediation Center of the Supreme Court, which is the organizational
expression for all ADR-related activities of the Supreme Court.

In closing, JURIS would like to thank the Canadian International
Development Agency (CIDA), more particularly the Head of Aid,
Mr. Tom Carroll, and our Senior Program Officer, Ms. Narcie Rivera,
for their continuous financial and moral support to JURIS. The
organization would also like to thank all the contributors to this
anthology, for without their insights and reflections, this collection
would not be possible. Finally, we would like to thank our graphic
designers, Mr. Danvic Briones and Mr. Ronald V. Chungtuyco, our
editor, Ms. Charina Ubarra, both professors at the De La Salle —
College of St. Benilde, who put together this book for all to see and
appreciate.

Atty. Hector D. Soliman
JURIS Local Project Director
June 9, 2008
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INTRODUCTION
Sustaining the Gains of the JURIS Project in ADR

Sustaining the Legacy

Even as early as the midterm of the project’s life, many of those who
were involved with, or knew about, the innovations of JURIS were
much concerned with ways to sustain the positive changes brought
about by JURIS, beyond the project’s life. In numerous meetings, the
question of sustainability was raised and discussed extensively, and
the agenda of finding ways to ensure the continuity of the JURIS
legacy increasingly became the hottest topic towards the end of the
project. The ending mantra of the project, it seemed, was “THINK
OF THE JURIS LEGACY.”

But how does one exactly ensure the continuity of something that is
still very new and is, in fact, experimental to a large extent?

Some even argued that the duration of the project was too short to
prove that the innovations were worth adopting into mainstream court
processes. Perhaps, this is true and sustainability does not necessarily
refer to immediately institutionalizing the innovations made. Rather,
it could simply refer to continuing the activities of the project in order
to accumulate more in-depth data and documentation of the results of
applying the innovations it has introduced. Whichever is desired or
expected, to institutionalize or simply to continue the innovations,
sustaining the legacy of JURIS was imperative. Things should not
stop just because the project ended.

With the termination of the project came the end of all financial and
organizational support from the donor institution. Without the
finances and the organization to run the activities, sooner or later, the
entire initiative will collapse. Thus, providing the finances to support
the activities of the project was immediately tackled, and this was
achieved through the establishment of a self-generating “mediation
fund” to replace the donor’s financial contributions. On the other
hand, a new organization was created to take over the management of
the project. After much debate, the structure of the new Philippine
Mediation Center took its final form.
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Defining the JURIS strategy

However, beyond the financial and organizational needs of the
project, another factor was equally crucial to sustain the inroads that
were made towards the promotion of court-initiated mediation.
Fortunately, even before the discussions about sustainability started,
the project’s implementation design itself paved the way for
sustaining its initiatives. More specifically, the multi-stakeholder
strategy of the project is actually a formula that will help guarantee
the continuity of its undertakings. The rationale behind JURIS’ use of
such a strategy is best seen in the light of the realities prior to the
introduction of the project. Understanding how JURIS implemented
its mandate to innovate will bolster the thought that the legacy of
JURIS will continue.

JURIS entered the court-initiated mediation scenario in 2004 at a time
when the Supreme Court, through the Philippine Judicial Academy
(PHILJA), had already installed and operated several mediation
centers in the country and pilot-tested mediation at the Court of
Appeals, a few years back. Thus, JURIS had the benefit of learning
from the past experiences of all these mediation initiatives of the
Supreme Court.

The lessons learned by JURIS undoubtedly helped the project’s
management forge a multi-stakeholder strategy in installing
mediation in the model court sites. A multi-stakeholder approach
meant involving more than just private mediators in creating and
running the mediation centers. It also meant going beyond the
training and fielding of mediators to the courts. It was a strategy that
required the participation of all those who will be affected by the
change brought about by court-annexed mediation and whose actions,
in turn, will impact on the success or failure of the mediation
initiative. These persons included lawyers, judges, court personnel
and key public sectors in society.

As a result of the multi-stakeholder approach, the legal counsels of
parties-litigants are now welcomed and encouraged to take an active
part during the negotiations in the mediation proceedings. The judges
handling cases referred to mediation are also given the opportunity to
mediate or act as conciliators/mediators and neutral evaluators to help
parties-litigants and their lawyers negotiate settlements in mediation.
On the other hand, court personnel are put to task in monitoring
mediatable cases and ensuring that such cases undergo mediation
before proceeding to trial.
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Past experience showed that the lack of involvement of lawyers,
judges and court personnel resulted in greater resistance from these
sectors and had a significant negative impact on the mediation
initiative of the court. Judges did not refer cases to mediation.
Lawyers did not take mediation seriously and frequently advised
clients to refuse mediation. Court personnel complained of additional
work in dealing with mediation-related matters.

After obtaining feedback from these sectors, it was found that judges
did not see themselves as playing an integral role in the mediation
initiative. When the case is referred, the court’s interest in the case
ceased as effective control was transferred to the mediation center
personnel. Judges also did not know and understand the workings of
mediation. In fact, a number of judges did not believe in the efficacy
of mediation as, perhaps, they have not experienced conducting
mediation in their courts.

On the other hand, lawyers saw mediation as a threat to their
livelihood and considered mediators as “unfair competitors” to their
profession. Their presence in mediation was oftentimes unwelcome or
discouraged. As a reaction, many lawyers asked: “how can a non-
lawyer take control of their client’s cases?”” Obviously, there was a lot
of mistrust and misgivings as lawyers were left out of the mediation
process. Also, court personnel did not appreciate the merits of
mediation. They felt their work was affected but they did not see the
benefits of the practice.

With all these problems cropping up in various degrees throughout
different mediation centers, the administrators and policy-makers in
charge of the court-annexed mediation initiative decided to try new
operating framework and strategy to improve the situation. Thus,
when JURIS was conceptualized, the idea of involving lawyers,
judges and court personnel in a more integral way made its inroad
into the project’s strategic plan. Initially, when the strategy was
formulated, the idea of having judges conduct the mediation with the
administrative support of court personnel, and lawyers appearing and
participating in the mediation process was met with objection and
suspicion by some. Such objection was understandable, if not
expected, because admittedly, the multi-stakeholder approach was a
most radical deviation from the existing paradigm and practice of
separating mediation from court processes.



xviii

It was perhaps, providential that JURIS was established through
PHILJA’s partnership with the Canadian government because the
mediation experience in Canada precisely fits the new approach of
the Supreme Court in involving lawyers, judges and court personnel.
With more than ten years of experience in court-annexed mediation,
the Canadian model had evolved to include judge-mediators and
lawyer-mediators. Canada also had its share of the problems with
lawyers in the early years of the introduction of mediation. Their
experience taught the Canadian courts to invite the bar association to
work with the courts on mediation. Thus, backed by the Canadian
experience, JURIS boldly embarked on the new and innovative multi-
stakeholder approach to mediation.

Meeting the Challenges to Implementation

The multi-stakeholder strategy, however, was an expensive and
elaborate approach. More time and effort was required, and a bigger
organization had to be in place to manage the whole initiative. As a
result, JURIS formed its own team to augment the existing
organization of PHILJA. The JURIS team comprised of middle
managers stationed at PHILJA and field personnel working in each
model court site. The mediation center in each of the model court
sites had at least four full-time project employees operating the
mediation center and serving as liaisons to the court and other
stakeholders.

On the other hand, the middle managers took care of planning,
implementing and monitoring the various activities in the “supply-
chain” of mediation. These activities include start-up steps such as:
1) the recruitment of mediators from different sectors; 2) the
orientation of judges, lawyers and court personnel; 3) the design of a
special mediation skills curriculum and mentoring facility; 4) the
recruitment and training of mediation staff; 5) the design and
construction of mediation centers; and 6) the actual conduct of skills-
training for judges and mediators which dovetailed with their
internship or on-the-job training.

The whole start-up process took almost a year to complete for the
first two model court sites. Each step was painstakingly planned. For
example, in recruiting mediators, an ideal profile with key
qualifications was formulated from the profiles of successful
mediators in existing mediation centers. Recruitment activities were
purposely spread out in various sectors of the society in order to
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involve a wider community base. Consequently, the model court sites
had preachers, teachers, former judges, lawyers, businessmen, media
practitioners, military and peace officers, Barangay councilors and
other government officials, doctors, bankers and social workers,
serving as mediators. Each candidate was interviewed and carefully
screened so that expectations were aligned and responsibilities were
made clear before anyone was accepted for training and accreditation
as mediator.

Also, the design and implementation of the various training programs
was a huge and significant endeavor for JURIS. To engage the
different stakeholders, varied programs were designed for different
stakeholders. Judges were trained differently from the mediators,
while lawyers and court personnel had their own orientation program.
The different curricula were designed in collaboration with Canadian
trainers, and training materials coming from Canada had to be
modified and transformed into Philippine-based culturally-attuned
training aids. For the intensive skills training for judges and
mediators, the curricula was specially crafted to be an
“individualized” training program to allow each participant-trainee
the opportunity to engage in hands-on skills practice, both in the
classroom and in the real world.

Normally, in other training programs, not all participants were given
the time to practice their newly acquired skills. Only demonstrations
were done with a few volunteers from the trainees. However, in
JURIS, lectures and presentations were kept at the minimum while
skills-enhancing  exercises were aplenty. Facilitators also
outnumbered the lecturers in JURIS training. More specifically, one
facilitator was assigned to every five or six participants-trainees, and
the facilitator was seated together with the trainees in order to attend
to their queries and concerns at any point in the training. Facilitators
were trained to coach the trainees and monitor the progress of their
skills from the start of the program up to the end of the training.
Learning was then immediately applied by the trainees in the
internship period that followed. Internship was regarded as an integral
part of the training and trainees were supported by mentors during
their first few mediation conferences.

Aside from the start-up activities, it was also essential that the model
courts were supported by capacity-building and efficiency-enhancing
measures. Activities such as periodic staff training, frequent
coordination meetings between and among stakeholders, constant
review of work processes, manualisation of standards, information
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and education campaigns, refresher courses and discussions on
mediation with mediators and judges, as well as other feedback
mechanisms were done to mirror back the performance of the
different protagonists. These measures then resulted in policy changes
and amendments in the rules governing the court-annexed mediation
practice, when necessary. In effect, a loop was created to link the
front liners, which comprised of the judges, lawyers, mediators and
court personnel, to the policy-makers at PHILJA; with the JURIS
team serving as the conduit to transmit information to and from the
two. With the loop, a continuous cycle of planning, implementing and
assessing initiatives was formed.

In hindsight, what the multi-stakeholder strategy has achieved
through the years was the creation of an organizational culture where
the innovations can thrive and continue beyond the project life. The
project stakeholders have become the bearers of this new culture and
the natural impetus to bring the innovations further, and for a longer
period beyond the project life. Now, perhaps, that is greatest legacy
of JURIS.

Atty. Andrew Ong
Project Administrator for the JURIS ADR Component
June 9, 2008
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Guidelines for Mediators and Supervisors, which was later
superseded by the Revised Rule 141 on Legal Fees.”

The Supreme Court continued its support for CAM by mandating the
monthly inventory and referral of cases for mediation through A.C.
No. 02-2002 dated April 2, 2002.

Court of Appeals

Recognizing the potential of CAM for docket decongestion, the
Supreme Court expanded CAM to the Court of Appeals through a
pilot test by the end of 2002.° The two-month pilot test yielded a 67
percent success rate. The Appellate Court Mediation Project moved
to its second phase in 2005. The second phase focused on the
internship of newly-trained Court of Appeals mediators and led to the
issuance of the Proposed Revised Guidelines for the Implementation
of Mediation in the Court of Appeals.” Under the guidelines, cases
that can be mediated in the Court of Appeals are:

(1) Civil cases brought on ordinary appeal or petition for review;

(2) Appeals from final orders, awards, judgments, resolution of
quasi-judicial agencies in the exercise of their quasi-judicial
functions through petition for review or certiorarti;

(3) Special civil actions for certiorari, except those involving pure
questions of law;

(4) Habeas corpus cases involving custody of minors, with the
consent of the parties, provided that the minor is not detained
for the commission of a criminal offense; and

(5) Criminal cases cognizable by the Katarungang Pambarangay,
under Republic Act No. 7160, involving offenses punishable
by imprisonment not exceeding one year or a fine not
exceeding P5,000.00.

The guidelines also laid down the qualifications of mediators in the
Court of Appeals. They are limited to retired justices and judges,
senior members of the bar and senior law professors who are trained
and accredited by the Supreme Court.

® A.M. No. 4-2-04-SC, July 20, 2004.

® A.M. No. 02-2-17-SC, April 16, 2002. The United States Agency for International Development
(through its AGILE project and later on, through The Asia Foundation) also funded the Appellate Court
Mediation.

" Resolution No. 04-04 as cited in “Mediation — An on-going concern in CA” by Atty. Marie Claire
Victoria Mabutas-Sordan,
http://ca.supremecourt.gov.ph/index.php?action=mnuactual_contents&ap=mediation (last visited on
April 28, 2008).
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Milestones

Direction is more important than speed. We are so busy looking at
our speedometers that we forget the milestone.
Anonymous

In 2004, five years after the pilot test of CAM, an evaluation was
conducted by the Social Weather Stations in the three pilot areas -
National Capital Region, and the cities of Cebu and Davao. Judges,
court personnel, mediators, lawyers and litigants whose cases
underwent mediation participated in the survey. Survey results
revealed that 71% of the lawyers and 62% of the litigants who
participated in CAM satisfactorily settled their cases. In addition,
96% of the respondents expressed interest in mediation as an
alternative, cost-efficient means of resolving disputes.®

In the same year, the Canadian International Development Agency
(CIDA) initiated the Judicial Reforms Initiatives Support (JURIS)
Project, which included CAM as a component. Under JURIS, PMC
units were established in Bacolod City and San Fernando, Pampanga
by mid-2004 and in the provinces of Benguet and La Union in 2006.
More PMC units were established in Negros Occidental thereafter.

Mediation Fee

Establishment of PMC units was primarily funded by foreign donors
such as USAID, The Asia Foundation, and CIDA. But starting
August 2004, the operation of existing PMC units and the creation of
additional ones have also been supported by the Mediation Fund, a
special fund created by the Supreme Court to ensure the sustainability
of the CAM program.® Amending Rule 141 of the Rules of Court on
legal fees, the Supreme Court mandated the collection of mediation
fees in the amount of P500.00 in regular courts. The collected amount
forms part of the Mediation Fund which PhilJA manages for use in
training seminars, workshops, and internship programs for mediators,
payment of mediators’ fees and the PMC Unit Supervisor, advocacy
and promotion of court-annexed mediation, and other relevant modes
of ADR.™ Nowadays, the expansion of PMC units is funded through
the Mediation Fund.

& Evaluation of Court-Annexed Mediation by Stakeholders, Report on a Survey Project for the Philippine
Judicial Academy sponsored by The Asia Foundation, with funding support from USAID, July 23, 2004.
° A.M. No. 04-02-02 SC, July 20, 2004, effective August 16, 2004.

9 1bid.
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To ensure the proper collection and use of mediation fees, the
Supreme Court issued various resolutions providing for:
(1) Implementing  Guidelines  for the  Utilization and
Disbursement of the Mediation Fund Provided for in Section
9 of the Revised Rule 141 of the Rules of Court on Legal
Fees;'
(2) Guidelines for Collecting Fees for the Mediation Fund Under
Section 9, Rule 141 (A.M. No. 4-2-04-SC effective August
16, 2004) and A.M. No. 01-10-5-SC-PHILJA dated October
16, 2001;** and
(€)) CoIIe&tion of Mediation Fees and Payment of Mediator’s
Fees.

131 PMC Units

Starting in 2005, the PMC opened 37 new units in the trial courts of
La Union, Cagayan, Bulacan, Batangas, Bicol, Cebu, Zamboanga del
Sur, Misamis Oriental, Lanao del Sur, and Rizal using the PMC
Fund. To date, a total of 131 PMC units'* have been established in
13 judicial regions throughout the country, specifically in areas with
significant caseloads. This includes three units established in Taytay
and Antipolo, Rizal, and in San Jose del Monte, Bulacan through
Mobile Court-Annexed Mediation; i.e. Supreme Court buses serving
as mediation centers.

™ A.M. No. 05-3-25-SC-PHILJA, April 25, 2005.

2 A.M. No. 05-3-13-SC-PHILJA, July 5, 2005.

¥ A.M. No. 04-8-12-SC, July 19, 2005.

54 units funded under TAF; 40 units funded by JURIS; and 37 units funded by the PMC Fund.
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Judicial PMC Units Funding
Region
NCR 18 units in Metro Manila® TAF
Region | 10 units in La Union and Mediation Fund/JURIS
Benguet™
Region 11 1 unit in Cagayan"’ Mediation Fund
Region 111 18 units in Pampanga and Mediation Fund/JURIS
Bulacan™®
Region 1V 7 units in Batangas and Mediation Fund
Rizal™
Region V 6 units in Bicol® Mediation Fund
Region VI 22 units in Negros JURIS
Occidental*
Region V11 9 units in Cebu® TAF/Mediation Fund
Region VIII | 17 units in Leyte® TAF
Region 1X 1 unit in Zamboanga del Sur® | Mediation Fund
Region X 4 units in Misamis Oriental”® | TAF /Mediation Fund
Region XI 15 units in Davao and South TAF
Cotabato®
Region XII 3 units in Lanao del Sur”’ PMC Fund

PhilJA’s experience has shown that local stakeholders (e.g. local
government, Chamber of Commerce) play a crucial role in the
establishment and operation of PMC units. In Leyte, for instance,
PMC units were established through support from the
Congresswoman and Governor who allocated funds for the
construction of the PMC Building.

%5 Caloocan, Las Pinas, Makati, Malabon, Mandaluyong, Manila, Marikina, Muntinlupa, Navotas,
Paranaque, Pasay, Pasig, Pateros, Quezon City, San Juan, Taguig, Valenzuela, and an Appellate Court
Mediation Center in Manila.

% PMC Fund: San Fernando, Agoo, Aringay, Bacnotan, Balaoan, Bauang, Naguilian, and San Juan in La
Union; JURIS: Benguet and Baguio in Benguet Province.

" Tuguegarao City

%8 JURIS: San Fernando City, Angeles, Clark, Mabalacat, Porac, Apalit, Arayat, Bacolor, Floridablanca,
Guagua, Lubao, Mexico, Macabebe, Sta. Ana, Sta. Rita, and Sto. Tomas; PMC Fund: Malolos and one
Mobile Court-Annexed Mediation unit in San Jose del Monte, Bulacan.

'® Batangas City, Lipa, Lemery, Rosario, Tanauan in Batangas; and Mobile Court Annexed-Mediation
units in Taytay and Antipolo, Rizal.

% Naga, Pili, Calabangga, San Jose, Iriga, Ligmanan.

2 Bacolod City, Bago City , Binalbagan, Cadiz City, Calatrava, Cauayan, EB Magallona, Escalante City,
Himamaylan City, Hinigaran, llog, Isabela, Kabankalan, La Carlota, La Castellana, Murcia, Pontevedra,
Sagay City, San Carlos City, Silay City, Sipalay, and Villadolid.

2 TAF: Cebu City, Mandaue City, Lapu-lapu City; PMC Fund: Talisay City, Naga, Carcar, Minglanilla,
Argao City, and Toledo City.

% Tacloban, Abuyog, Alangalang, Basey Samar, Carigara, Dagami, Dulag, Jaro, Burauen, Capoocan,
Palo, Tanauan, Tolosa, Naval, Baybay, Ormoc, and Hilongos.

2t 7amboanga City

% TAF: Cagayan de Oro; PMF Fund: Misamis Oriental, Bukidnon, and Camiguin.

% Davao City, Digos City, Panabo City, and Tagum City in Davao; and General Santos, Maasim,
Saranggani, Polomolok, Koronadal, Tupi, Tampakan, Surallah, Banga-South Cotabato, Norala-South
Cotabato, and Tantangan-South Cotabato.

2" |ligan City, Ozamiz City, Marawi City.
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The CAM program is now backed by 697 mediators trained and
accredited to conduct mediation proceedings in trial courts and the
Court of Appeals. To maintain the accreditation, continuous training
in mediation is required. Accreditation of trial court mediators is
renewed every two years,?® while accreditation of Court of Appeals
mediators expires every five years.”

Success rate

Efforts at promoting the institutionalization of CAM have not been in
vain. Despite a slight decrease in the number of cases referred for
mediation from 2005 to 2006, the number of referred cases shot up
again in 2007.% Further, the number of cases that were actually and
successfully mediated has been increasing each year, with most of the
successfully mediated cases resolved after one or two sessions only.*
CAM presently boasts of a 72 percent success rate for 2007,* placing
the over-all success rate from 2002 to 2007 at 71 percent.*

Interestingly, the caseload of trial courts for the past eight years
follows a downward trend. Although the decrease in caseload cannot
solely be attributed to CAM, the program can be credited for the
36,155% cases cleared from court dockets through mediation,
contributing to the drop from 814,033 pending cases in 2002 to the
703,004 judiciary caseload in 2007.%° It can therefore be deduced that
out of the 111,029 caseload drop in the judiciary from 2002 to 2007,
33 percent were resolved through CAM. This figure is even
considered a conservative count since in mediation, separate but
related cases or counts (e.g. three counts of violation of B.P. 22 or the
Bouncing Checks Law)*" are mediated together, and one settlement

% A.M. No. 01-10-5-SC-PHILJA, October 16, 2001.

2 A.M .No. 4-3-15-SC-PHILJA, September 26, 2006.

% In 2005, 25,745 cases were referred for mediation while in 2006, 21,210 cases were referred for
mediation.

#1 34,370 were referred in 2007, the biggest number so far since 2002.

* Dean de los Angeles’ presentation on Court-Annexed Mediation during the National Conference on
Court-Annexed/Referred Mediation in November 2006 (hereafter referred to as “Dean De Los Angeles’
Court-Annexed Mediation Lecture™).

% QOut of the total 16,990 cases actually mediated, 12,199 were successfully settled, bringing the success
rate to 72 percent.

* Qut of the total 50,660 cases actually mediated from 2002 to 2007, 36,155 were successfully mediated.
% This includes 2007 data.

% Summary Report of Cases for Years 2002-2007, Statistical Reports Division, Court Management
Office, Office of the Court Administrator, May 6, 2008. Caseload for 2007 excludes cases from the
Supreme Court and new cases from the Court of Appeals.

*" |n Philippine criminal law, the general rule is that one criminal act is counted as a separate crime. For
instance, to knowingly issue one unfunded check is one violation of the Bouncing Checks Law. Hence,
each unfunded check issued is counted as a separate crime even if the checks are subject of one
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of all such cases combined is only counted as one case.*® Hence, it is
highly likely that the number of successfully mediated disputes
translates to more cases cleared from court dockets.

Notably, most (22 percent) of the successfully mediated cases involve
violations of the Bouncing Checks Law, which are essentially
collection cases that easily clog court dockets. These
accomplishments have been achieved with only 131 PMC units (less
actually at the time of the data analysis) in more than 2,000 trial
courts throughout the country. Establishment of more PMC units
thus promises a greater impact on docket decongestion.

Challenges

Challenges are neither good nor bad. Challenges are simply
challenges.
Carlos Castaneda

Court-Annexed Mediation has come a long way since the first
attempt in 1991, but, it was not an easy ride. It was fraught with
problems and challenges that were it not for the dogged determination
of PhilJA, Court-Annexed Mediation would have gone the same way
as other past pilot projects: a useful exercise.

Stakeholders’ Attitudes

Lawyers pose a major concern. They are not simply reticent about
mediation, most are outrightly hostile. Schooled in the adversarial
tradition, lawyers have to go through some kind of catharsis in order
to appreciate the value of settling a case rather than having a dispute
go through the long-winding court processes. Dean Eduardo de los
Angeles, Chairperson of PhilJA’s ADR Committee, noted that
lawyers experience a form of “neurosis” when they go to court to
settle a case within the bounds of the law, and then before pre-trial,
engage in a process of “forgetting the law” to explore the possible
settlement of the same dispute without trial.*

transaction. In court-annexed mediation, separate crimes relating to one transaction may be
consolidated and mediated in one proceeding.

* Under the Implementing Rules and Regulations on Mediation in the Trial Courts (Resolution No. 02-
04, March 23, 2004), “(w)hen there is consolidation of cases by the trial court and the Mediator for all
such cases perform only one mediation proceeding, then such consolidated cases settled are considered
as only one case.”

% Dean De Los Angeles’ Court Annexed Mediation Lecture.
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But, this attitude is not just a matter of paradigm, but also a question
of livelihood. Lawyers are wary that with the early resolution of their
cases through court-annexed mediation, they will be deprived of their
per appearance fee; hence, they see mediation as a threat to their
source of income. It’s a pity that the legal profession has slid into a
monetary bottom line mentality and has lost its service orientation.

All hope is not lost though, because it might be that as lawyers
mature in their practice, they will come to the realization that the
primary role of a lawyer is not to litigate — to be a hired gun, and thus,
win at all costs — but to be a problem-solver, a “reconciler of
divisions, a pursuer of just solutions.”* A few are beginning to tread
the less-traveled path. The incorporation of ADR courses in law
school education will be a step in the right direction. Lawyers should
be required to advise their clients regarding dispute resolution options
other than litigation, as part of legal ethics. Business groups have
started incorporating a provision to explore mediation and other
forms of alternative dispute resolution in case of business disputes in
their contracts; the legal profession should definitely follow suit.

Judges, too, who are crucial to the success of court-annexed
mediation, have to undergo a major paradigm shift. Some are taking
the leap, but a lot more have reservations about cases going out of
their dockets to be handled by non-lawyers. Judges have negative
assumptions about the ability of non-lawyer mediators to dispense
‘justice’ properly. Thus, not too many judges refer cases to the
Philippine Mediation Center, even if one exists in their jurisdiction.
They also dread the public ridicule of being called juezes de areglo.*
Many judges have this notion that if a case in their docket is settled
rather than adjudicated, the public may think that the judge is either
lazy or incompetent.

This perception then leads to the public’s ignorance of alternative
dispute resolution, which is one of the major challenges in promoting
Court-Annexed Mediation.  With the rituals, formalities, and
everything that the judicial system represents, a significant number of
the general public still believe that they can only get justice through
the courts, even if that means suffering the delays of the slow-
grinding wheels of the justice system.

“2\/an Winkle, John R., “Mediation: A Path Back for the Lost Lawyer”, American Bar Association,
2001.

! This was uttered by a Manila Regional Trial Court judge in an interview conducted by one of the
authors in 2007. The same judge said that should a judge allow a case to be settled rather than
adjudicated, the public will think that the judge is either lazy or incompetent.



Court-Annexed Mediation 33

To increase the level of public awareness and appreciation of Court-
Annexed Mediation, continuous education and information drives,
advocacy briefings, development of a Communication Plan for Court-
Annexed Mediation and distribution of communication materials
were undertaken by PhilJA. The Mandatory Continuing Legal
Education for lawyers and the Mandatory Continuing Judicial
Training for judges now also include ADR sessions. These activities
need to be sustained in order to muster greater support for CAM.
Limited coverage

CAM only covers civil cases and the civil aspects of certain criminal
cases such as violation of B.P. 22 (Bouncing Checks Law) and quasi-
offenses (criminal negligence). Although B.P. 22 violations and civil
cases - particularly involving breach of contract and collection of sum
of money and damages - constitute the biggest bulk of cases filed in
courts, there is still a big room for extending CAM to civil aspects of
other minor crimes such as grave threats, slander, libel, and slight
physical injuries, which comprise the next biggest bulk of criminal
cases filed in court.*?

Minimal referral

The challenge of minimal referral significantly relates to the problem
with judges who adamantly refuse to refer cases to mediation despite
the strength of a Supreme Court directive. Although the number of
cases referred to mediation shows an increasing trend, Dean De Los
Angeles pointed out that the annual average of cases referred
represents only ten percent of the total cases that can be mediated.*?
The potential of CAM in clearing court dockets is clear from the fact
that out of the 608,555 cases pending in first- and second-level trial
courts in December 2006, around 16 percent or 98,507 were civil
cases. This class of cases includes disputes that can be mediated.
With an average of 58,140 new civil cases filed each year, there are
potentially 156,647* mediatable civil cases in court. Ninety percent
of this number therefore, is yet to be brought to PMC units for
possible settlement.* Dean de Los Angeles thus proposed that the

“2 Dean De Los Angeles’ Court-Annexed Mediation Lecture. The Asia Foundation, with USAID
support, is currently undertaking a research project on expanding the coverage of Court-Annexed
Mediation.

8 This was at the time of his lecture, using data from 2002-March 2007. Based on figures from 2002-
December 2007, the annual average of cases referred to mediation represents 11% of the 156, 647
potentially mediatable civil cases.

498,507 civil cases as of December 2006 plus 58,140 new civil cases filed each year (on the average).
> Dean De Los Angeles’ Court-Annexed Mediation Lecture, citing Summary Report of Cases for Years
2000-2006, Statistical Reports Division, Court Management Office, Office of the Court Administrator,
2007.
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courts target a total of, at least, 100,000 cases referred for mediation
each year. The Supreme Court’s call for a monthly inventory and
referral of cases for mediation in A.C. 20-2002 dated April 24, 2002
is still to be fully carried out.

It has been observed that referral of cases for mediation is at its peak
during special “Settlement Months.” A stronger directive may have to
be in place to ensure that all mediatable cases are referred for
mediation. This may be started with an audit of mediatable and
referred cases in courts, in areas with PMC units. Sanctions can be
imposed on judges for failure to refer cases for mediation.

Funding and Sustainability

Like many public endeavors involving a public good or service,
funding was, and still is, a key issue. In order to institutionalize
mediation in the 13 judicial regions, a nationwide roll-out is
necessary, but this means resources have to be sourced out
considering the financial and manpower limitations of PhilJA.

One solution that was implemented was to raise funds through the
imposition of mediation fees as part of the filing fee. Though in other
jurisdictions, e.g. the United States, court-administered mediation are
funded by public sources through a statutory user-free tax imposed on
new civil case filings, numerous issues have been raised as regards
this strategy to raise revenue for CAM, such as the inequity of cross
subsidy.*®  However, for now, the Supreme Court does not see a
better option. A nationwide audit needs to be conducted to properly
monitor collection and to impose the necessary sanctions for
compliance.

To address CAM’s sustainability, it is essential that PhilJA reviews
the three options presented by the Center for Public Resource
Management®’ in order to prepare for CAM’s expansion and thus,
sustainability:

(1) PhilJA’s full administration of the PMC and its units, i.e.
CAM units will be established and operated directly by the
Philippine Mediation Center and will be fully-staffed through
resources provided by the Judiciary;

6 Courts with no CAM in place will still have to collect mediation fees.
" Organizational and Financial Study of the Philippine Mediation Center and its Units, funded by The
Asia Foundation with USAID support, completed in 2006.
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(2) Outsourcing of mediators while the PMC assumes
operational management; or

(3) Outsourced delivery and operations management, i.e.
delivery of mediation services including its operational
management will be contracted out, while policy formulation
and oversight functions remain with the Judiciary.

Currently, PhilJA considers Option 2 to be the most appealing among
the three proposed arrangements. Option 2 replicates the current
arrangement of the PMC and its units. This set-up, unlike Option 3,
gives PhilJA more direct control over the PMC units’ operational
management. At the same time, Option 2 allows for flexibility in
terms of funding and manpower because mediators are outsourced
and need not be regular employees of PhilJA, unlike in Option 1.

However, based on CPRM’s study, once CAM is implemented under
Option 2 in all trial courts nationwide, the Judiciary will still incur a
deficit even with full collection of mediation fees. Even the P29
million*® existing Mediation Fund will not be enough to finance the
establishment and operation of PMC units in all judicial areas
nationwide, including the training of an additional 400-600 mediators
who will serve in these units. Hence, PhilJA will have to explore
variations of Option 2 for the nationwide implementation of CAM.
Given the resource constraints, PhilJA will need to look into the
possibility of rationalizing the establishment of PMC units throughout
the country by limiting units to courts with extremely congested
dockets and employing Judicial Dispute Resolution (JDR)* in courts
handling fewer cases.

Although funding is a primary concern in the expansion of CAM,
other related issues in case of a full roll-out should also be addressed,
such as:

Monitoring
Monitoring of cases referred, mediated, and successfully mediated

has been a source of problems in the past, but has seen significant
improvement in the present. Regular and up-to-date reporting of

8 The amount of the Fund the time of the CPRM study.

 JDR, a component of CIDA’s JURIS Project, seeks to move the process of mediation and conciliation
to the level of the judge in order to decongest court dockets, contribute significantly to the fair resolution
of mediatable cases, increase satisfaction of litigants in the court process, as well as bring greater access
to justice, especially to the poor. JDR has been pilot tested in five model sites outside Metro Manila.
Early this year, JDR was introduced in Makati City, the financial center of the Philippines.
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referred, mediated, and successfully mediated cases is a must, not
only for the sake of proper monitoring, but also for policy purposes.
Standard definitions of concepts such as “successful mediation” and
an enhanced data collection and management system in the PMC
must be developed.

Evaluation of Mediators

Training mediators is undoubtedly vital in CAM, but efficient
assessment procedures are also needed to ensure that accredited court
mediators meet required performance standards. Monitoring
performance of mediators to ensure quality is a must. Performance-
based evaluations and client feedback are necessary if PhilJA and the
PMC want to ensure quality and competent mediation. PhilJA will
have to determine the most appropriate tool for gathering relevant
information on mediators and there are many such tools.>® Should
PhilJA focus on mediator’s success rate (though of course, this focus
on results does not produce a complete picture of the process or even
the quality of the settlement)? Should simulated mediation be made
as basis for assessment (though, of course, this tool does not
demonstrate satisfactory prediction and it can be expensive)? There
are self-assessment methods which are often used to expose reflective
thinking patterns and give evidence of a mediator’s professional
development. It has been found out in studies that at a later stage of
their professional training, mediators develop the ability to define
skills through constant self-reflection.™

Decreasing success rate

A noticeable cause of concern in the implementation of CAM in the
past is the decreasing success rate, from as high as 84 percent in 2002
down to 62 percent in 2006. This observation calls for an inquiry
into: 1) the judges’ compliance with the Supreme Court’s directive to
refer all mediatable cases; 2) the litigants and their lawyers’
confidence in the mediation process; and 3) the performance of
mediators.> The year 2007 posted a significant improvement and

%0 See tools used by the Colorado Office of Dispute Resolution; the Institute for the Study of Conflict
Transformation’s Summative Assessment for Certified Transformative Mediator; Mediator Certification
by the Maryland Council for Dispute Resolution; and Mediator Certification by Family Mediation
Canada, as cited in Senft, Louise Phipps and Cynthia Savage, “ADR in the Courts: Progress, Problems,
and Possibilities”, ADR Handbook for Judges, ABA Section of Dispute Resolution, 2005.
5! Lieberman, Etty, Yael Foux-Levy, and Peretz Segal, “Beyond Basic Training: A Model for
5Igeveloping Mediator Competence”, Conflict Resolution Quarterly, Vol. 23, No. 2, Winter 2005.

Ibid.
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there appears to be an upward trend in 2008, but there is a need for
consistency in this regard. An accurate analysis of these reported
rates should be done including comparison of additional data relating
to the periods of time covered by the reports, the types of disputes
involved, and other relevant factors. Thus, monitoring of cases
referred, mediated, and settled becomes even more relevant.

However, assessing the success of CAM from a purely statistical
analysis of final dispositions may not always reflect its true worth.
For example, the settlement of one case from one court docket may
be perceived as having little impact on the court’s productivity. From
an overall case management perspective, one settled case is one less
case the court must process through its system. Thus, an efficiently
managed CAM will enable the judges to focus their attention on those
cases that cannot be amicably settled and must be decided in an
adversarial process.

Another way to determine the success of CAM is to ask the parties to
the mediation process for their assessments. After the end of a
mediation process, whether a settlement agreement is reached or not,
the parties should be asked to complete a mediator and or/CAM
evaluation questionnaire. PMC can develop a simple questionnaire
that will, in the end, help the court evaluate CAM. The questionnaire
should be able to generate data that will respond to questions such as:
e How many and what types of disputes are usually
referred?
e What is the disposition time for each type of dispute?
e Did the settlement reduce the number of cases in the
court’s docket?
e Did the reduction in the court’s docket have any impact on
the efficiency and productivity of the courts?
e Do the bench, bar and general public support CAM?
e Do the bench, bar and general public consider CAM to be
beneficial to their interests?

These questions will lead to some kind of cost-benefit analysis that
will help prove whether or not CAM is beneficial overall. More than
five years have elapsed since CAM was first implemented, so there
must be sufficient cases to study to see whether certain case
characteristics can reliably predict settlement. This can help PhilJA
enact new policies that will automatically cover such cases.
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Mediation Core Values

Even when mediation doesn’t produce a settlement, it doesn’t
necessarily mean it is a failed mediation. Resolution doesn’t always
have to imply a compromise agreement though that is one possibility
of many valuable outcomes. Other positive outcomes include:*?

» the ability to speak and to be heard;

» the chance to talk about what may be irrelevant to lawyers,

but very important to the parties;

= the narrowing of important issues;

e clarity about what is most important to the parties;

» freer, more unfettered conversation between the parties;

e Detter understanding of those involved and their situations;

e restoration of good faith;

» strengthened reputation and stature; and

e agreements based on genuine terms created by

participants, both pecuniary and non-monetary.

“Voice and choice”™*, these are the alternatives that mediation
promises and from these spring the core values of mediation.
Perhaps, PhilJA and PMC should identify the core values of
mediation beyond that of settlement. In this way, the beneficial
effects of mediation can be registered even if the parties decide it best
to continue the litigation after the mediation, and to simply allow the
judicial system to determine the legal outcome.

Specialization

Practicing lawyers have complained about the lack of capacity of
mediators to handle specialized cases such as those involving family
law (e.g. separation of property, support, custody) cases. Considering
that these cases have their own peculiarities and sensitivities, PhilJA
has started the specialized training of mediators, at least in the area of
family law. This ensures the competence and expertise of a mediator
to handle a case. Future endeavors should look into the need for
further specialization in areas like commercial law.

5% Senft, Louise Phipps and Cynthia Savage, “ADR in the Courts: Progress, Problems, and Possibilities”,
ADR Handbook for Judges, ABA Section of Dispute Resolution, 2005.
* Ibid.
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Future Beckons: Future Directions

Never make forecasts, especially about future.
Samuel Goldwyn

Though the Philippines has both formal (in the case of the Barangay
Justice System) and informal traditions of dispute resolution
processes in various ethno-linguistic groups (e.g., the Tiyawan of the
Tirurays or the Bodong System of the Kalingas), court-annexed
mediation compared to these indigenous systems is still in its infancy.
Thus, it is quite tempting to predict the future direction of Court-
Annexed Mediation because the possibilities are incredibly diverse,
given the experience worldwide. But, any attempt to determine the
future of Court-Annexed Mediation will be nothing but a glimpse,
and even then, will only be of immediate probabilities.

For example, it is tempting to say that the future beckons more
extensive use of mediation (with the expansion of CAM and the
rising cost of litigation); increased public awareness (with more cases
referred and successfully mediated); greater sophistication among
lawyers and judges (result of greater use of mediation); increased
choice and expertise of providers (greater use of mediation means
greater need for mediators, which, in turn, means greater competition
among mediators and thus, greater competency); increased research
and evaluation (a natural consequence); and most importantly, the
beginnings of a culture shift for the courts (from a passive provider of
trials to an active problem solver).

There is an increasing tendency towards all the above; however, these
may or may not fully happen as it is still too early to tell. It is safer to
simply attempt to chart some routes that PhilJA and the PMC can
take.

The following is a menu of future prospects for Court-
Annexed Mediation:

(1) CAM’s transformation into a “Multi-Door Courthouse.” This
might be far into the future and might be a long-term goal for
CAM,; but it is part of the horizon which PhilJA and PMC can
gaze into.
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The “Multi-Door Courthouse” was first conceptualized in 1976
by Harvard Professor Frank Sander who proposed the assignment
of certain cases to alternative dispute resolution processes or a
sequence of processes, after screening in a Dispute Resolution
Center. The idea is to have one courthouse with multiple dispute
resolution “doors” or programs. Cases are referred to the
appropriate door for resolution. The “doors” can be mediation,
arbitration, case evaluation, or conciliation, among others. A
multi-door approach will provide citizens with easy access to
justice, reduce delay, and provide links to related services,
making more options available through which disputes can be
resolved.” The following are two doors that PhilJA might
consider:

Court-Annexed Arbitration as one of the “doors” has been
discussed, judges have been trained, rules drafted, but it has not
yet taken off the ground. Once the Supreme Court en banc
approves the draft rules, a second “door” will be made available
to the public.

Should we stretch our imagination further and look into the
next generation of dispute resolution systems, we see in the
horizon online dispute resolution or ODR. Also known as “online
ADR,” “eADR,” “iADR,” “virtual ADR,” “cyber mediation,” and
“cyber arbitration”, ODR is simply the virtual or online extension
of ADR, the use of technology, particularly the Internet, to deliver
traditional ADR services. The same neutrals with generally the
same skill set as in off-line processes, can be used, with the added
twist of using the medium of technology.

A range of communication methods can be utilized, including e-
mail, instant messaging, online chat, threaded discussion (also
known as bulletin boards), video and audio streams, and video
conferencing. Other innovations include the use of language-
independent multimedia services (MMS), a store-and-forward
method of transmitting graphics, video clips, sound files, and
short text messages over wireless networks, similar to SMS, push-
to-talk technology, as well as the growing use of phones that can
record sound, images, and video. Samples of ODR include the
more well-known SquareTrade.com and ClickNSettle.com. In the
United States, when disputes cannot be resolved through
automation or when automated systems are not enough to resolve
the dispute, parties have the option of bringing in an online

% www.dccourts.gov/dccourts/superior/multi/index.jsp.
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mediator who comes from a roster of mediators located
throughout the US or the world.*°

In an ODR pilot supported by The Asia Foundation,”” a lot of
people were found to be skeptical of ODR out of a belief that the
cold, impersonal realm of cyberspace cannot adequately
accommodate human emotions and meet the needs of disputants
as fully as face-to-face ADR processes. In a sense, the fear is that
the human factor is lost in ODR. However, throughout the world,
millions of people are seeking and receiving assistance in the
resolution of their disputes online, through mediation, arbitration,
facilitated dialogues, teleconferences, video conferences and
hybrids, which integrate online technologies into traditional ADR
processes. But at the time of the pilot, many were not ready for
the technological innovations.

While not all cases are appropriate for ODR, disputes with low
economic value or with parties who are geographically
segregated, are best for ODR since it makes economic sense, as it
may be less costly and more practical than off-line mediation.
There are disputants who file cases but don’t realize that the cost
of going to courts might be more than the economic value of the
case. Thus, the greatest advantages of ODR are the cost and
convenience factors. The courts can be a trailblazer in this respect
if ODR becomes one of the options in a multi-door courthouse.
The easiest route would be for the courts to start with an
asynchronous format where communication is not occurring
simultaneously between the disputants and mediator, as in a chat
room, but instead through a series of emails or other messages
separated by time. After some time, the courts can move on to
more sophisticated technologies.

The advantage of a multi-door courthouse is that cases are
matched with the dispute resolution process, thereby, increasing
the possibility for compromise. In multi-door programs in the
US, for example, domestic relations cases are generally referred
to mediation, whereas civil cases are referred to ADR and it is the
parties, in consultation with their lawyers, who determine the
appropriate ADR process. More varieties of ADR processes are

% For more information on ODR, resources include “Colloquy: The Human Face of On-Line Dispute

Resolution” by Melissa Conley Tyler and Susan Raines; “Keeping Pace: On-Line Technology and ADR

Services” by David Syme; “Mediating in Your Pajamas: The Benefits and Challenges for ODR
Practitioners” by Susan Raines; “Transforming Landscapes: Forging New ODR systems with a Human
Face “ by Sanjana Hattotuwa; and Accreditation of On-Line Dispute Resolution Practitioners” by

Melissa Conley Tyler and Jackie Bornstein; Conflict Resolution Quarterly, Vol. 23, No. 3, Spring 2006.

%7 Cyberspace Policy Center for Asia and the Pacific
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being invented or designed to fit the particular needs of disputes
and parties.>®

The very concept of a multi-door courthouse requires a
revolutionary shift in the court’s conception of its role, from that
of a “passive provider of trials” to an active problem solving case
manager, or as in some courts, ‘to a catalyst in community change
and conflict transformation.”*® Are our courts ready for this role?

Another prospect is a Multiple-Step Negotiation/Mediation
(similar to some of the procedures supported by the JURIS
project). In a multi-step procedure, a dispute that is not resolved
at one level moves progressively to higher levels, with different
mediators at each step. Unlike in the JURIS project (where all
steps are handled by judges), the succeeding steps need not be
handled by a judge (in order to save the judge’s time), but by
retired members of the bench and bar whom the courts can
employ on a part-time or volunteer basis. As former members of
the judiciary and the bar, retired judges and lawyers provide some
of the advantages of having sitting judges and experienced court
employees serving as mediators. Depending on their background
and professional reputation, retired judges and lawyers probably
have considerable credibility among practicing lawyers and their
clients, and should be able to command a high level of trust and
cooperative interaction. If these retired members of the bench and
bar are not compensated, the presumption of neutrality and
confidentiality is higher. If they are trained as mediators, they
will be able to generate the same degree of trust and confidence as
mediation professionals.

The use of CAM in small claims court is another possibility. It is
a well-known fact that mediation is used mostly in jurisdictions
where there are small claims courts because cases are small and
thus, suitable for mediation. As of this writing, no small claims
court has been established yet but there is a plan to pilot these in
selected areas sooner or later.®® The Supreme Court will just have
to utilize existing PMC structures and processes to push for
mediation in small claims courts.

%8 Senft, Louise Phipps and Cynthia Savage, ADR in the Courts: Progress, Problems, and Possibilities,
ADR Handbook for Judges, American Bar Association Section of Dispute Resolution, 2004, page 299-

300.

% Ibid., pages 301-302.
5 The American Bar Association is working with the Office of the Court Administrator in the pilot of
small claims courts.
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(4) As Court-Annexed Mediation matures and prospers, there will
also be a need to clarify the term mediation as it is currently used.
In the beginning, the courts immediately embraced mediation
without sufficient attention to, and clarity about, the goals and
quality of the mediation process adopted. Is facilitative mediation
the norm or are other forms of mediation allowed, such as
evaluative and transformative mediation? Is mediation being
confused with a settlement conference, thus the pressure on the
mediators to settle? To answer these questions, PhilJA and PMC
need to look into the core values of Court-Annexed Mediation as
a program. It should be noted that ideally, mediation core values
should extend beyond a mere settlement conference. Settlement,
as mentioned earlier, should be seen as only one of many
successful outcomes, which may include speaking freely and
being heard, reducing hostility and confusion, and greater
personal satisfaction, among others. When these terms are
clarified, standards of practice and even ethical standards that
should guide mediators will be better understood.

(5) Since the CAM program seems to be focused on settlement
anyway, it might as well deliberately address procedural and case
management issues also. For example, the mediation conference
can help parties simplify or clarify issues and resolve procedural
matters in order to streamline the trial process when cases are not
settled. Steps toward case management at the conclusion of a
conference can improve the quality of briefs and oral arguments
which can expedite the trial and decisions on the case. However,
this innovation will require a different set of skills and processes
for the mediators.

(6) Further, as court-annexed mediation becomes more sophisticated,
PhilJA might consider also exploring the possibility of an “Opt-
In” approach. Currently, since court-annexed mediation is
mandatory, the approach is that of an “Opt-Out” when the parties
refuse to settle. Opt-in will ensure that those who want their cases
mediated, even outside those directly mandated by the Supreme
Court, will be allowed to do so. With this, the courts will be seen
as true dispute resolution providers.
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Conclusion

As can be gleaned from the preceding discussion, it is impossible to
predict the future growth directions of CAM with any degree of
certainty. The most that can be said is that given proper stimulus,
such as: the strengthening of mediators’ groups; the rise in popularity
of ADR and CAM, in particular; and the further rise in the costs of
litigation, among other factors; it may be likely that the level of usage
of CAM will steadily increase in the years to come. Increased usage
of CAM will then probably lead to a rise in referral and settlement
rates, which, in turn will result in more judges, lawyers, and ADR
practitioners gaining more experience, skills and knowledge in
making effective use of CAM processes.

Once these happen, PhilJA and PMC should be ready to handle more
referred cases. The impact of a greater volume of cases to be
mediated, on efficiency and effectiveness should be considered. It is
not too early to plan for these future scenarios as more PMC units are
established throughout the country. In the end, what is important is
that CAM should go beyond simply decongesting court dockets or
lessening the burden of the court by reducing the number of cases that
require judicial attention (though these are very important
aspirations). CAM should genuinely offer parties an affordable and
readily accessible means of resolving their disputes before spending a
substantial amount of time and money in case preparation. It should
also assure the public that the courts are truly concerned about the
emotional and financial welfare of the people and demonstrate the
collaborative commitment of the bar and the judiciary to provide
affordable and timely dispute resolution options.

Perhaps, then, the prognosis of US Justice Sandra Day O’Connor will
likely come true for the Philippine judiciary that “courts should not be
the places where resolution of disputes begin. They should be the
places where the disputes end after alternative methods of resolving
disputes have been considered and tried.”



THE LAWYER’S PERSPECTIVE ON ADR IN THE COURTS
AND ITS IMPLICATION ON THE PROFESSION

By:
Imelda D. Gidor

Bridges, not merely shields
Leading, bearing
Never barriers

In search of truth, answers or protection, clients pursue lawyers.
Whether the issue hinges on business ventures or on common
community squabbles, the law profession constantly bridges distances
between need and remedy, between right and obligation. Ideally, it is
called upon to traverse the chasm between man and the promise of
law. And even when the law itself holds no promise, as when it is
prejudiced, biased or inadequate, some lawyers still cross over and go
the distance towards reforms.

ADR IN COURTS: A LAWYER’S PERSPECTIVE

Lawyer: A vessel of solutions

In going the distance, however, the lawyer’s combative trial skills often
overshadow the essence of his being, first and foremost, a vessel of
solutions. Sadly, he is known more as a warrior, programmed to argue,
oppose and survive, than to counsel, negotiate or bargain. Heated court
exchanges define how he sifts through conflicts, how he slugs it out for
years, even decades. In the courtroom saga, his reputation is mainly built,
his competence usually judged. While trial skills are vital, the challenge
is to cater these appropriately to solve problems without undue delay.
Surely, there is a “better way”. In the words of the former Chief Justice
Hilario Davide, Jr':

“X X X may you find refuge and beacon in the erudite
words of the UNESCO Constitution that ’since wars
begin in the minds of men, it is in the minds of men
that the defenses of peace must be constructed.” x x X

1 Excerpts - Keynote Address by C.J. Hilario G. Davide, Jr., at the launch of the Court of Appeals Mediation Project, 31 Aug.
2005, Court of Appeals Mediation Room & Auditorium, CA, Manila
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when the battle is finally over and the hostilities come
to a halt, when the adversaries decide x x x to
amicably settle x x x, it is at this pristine and serene
moment that we appreciate Shakespeare’s wisdom in
his work, Henry IV:

‘A peace is of the nature of a conquest;

For then both parties nobly are subdued,

And neither party loses.’

“Truly, the triumph of justice and peace is a victory x
X X that transcends barriers, shatters walls and builds
bridges. It is a victory that benefits humanity x x x.”

Preferential use of ADR in courts: Reinforced, Encouraged

The Supreme Court consistently holds that delay in the administration of
justice erodes and undermines people’s faith and confidence.> In no
uncertain words, it reiterates:

“Any delay in the administration of justice, no matter
how brief, deprives the litigant of his right to a speedy
disposition of his case. Not only does it magnify the
cost of seeking justice. It undermines the people’s faith
and confidence in the judiciary, lowers its standards
and brings it to disrepute.”®

Indeed, the establishment and promotion of alternative modes of
dispute resolution (ADR) mirror not only the urgency for a “better
way” but also validates the consistent bias for speedy disposition,
embodied in no less than the Constitution®, statutes®, the Rules of
Court® and Supreme Court issuances’. No less compelling is the
affirmation of two Chief Justices.

2 RE: Judicial Audit conducted in the Regional Trial Court, Branch 54, Lapu-lapu City, A.M. No. 05-8-539-RTC, November
11, 2005; Re: Report on Judicial Audit (MTCC, Br.5, B.C.), Nov. 23, 2004

3 OFFICE OF THE COURT ADMINISTRATOR vs. N. DILAG, Adm. Matter No. RTJ-05-1914, September 30, 2005

41987 CONSTITUTION, ARTICLE IV, Section 16. “All persons shall have the right to a speedy disposition of their cases in all
judicial, quasi-judicial, or administrative bodies.”

1987 CONSTITUTION, ARTICLE VIII, Section 5.- Par. 5 - Supreme Court’s mandate to: “Promulgate rules concerning the
protection and enforcement of constitutional rights, pleading, practice, and procedure in all courts x x x. Such rules shall provide
a simplified and inexpensive procedure for the speedy disposition of cases x x x.” (emphasis supplied)

5 Civil Code, Articles 2028-2030; 2034, see footnote 17

“Alternative Dispute Resolution Act of 2004”, R.A. No. 9285

6 1997 Revised Rules on Civil Procedure, Rule 1, Sec. 6: “Construction. — These Rules shall be liberally construed in order to

promote their objective of securing a just, speedy and inexpensive disposition of every action and proceeding.”
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Chief Justice Reynato S. Puno opined that:

“l have no doubt that the ADR will succeed in our
jurisdiction. Conciliation, mediation, arbitration, mini-
trial, early neutral evaluation are devices more in
accord with our culture roughly known as “ayusin ang
hindi pagkakasundo.” It is difficult to capture the
essence of this culture but it speaks of our innate
desire for harmony, for good neighbor relations, and it
also communicates our disdain for discord and our
dislike of disunity. x x x Unfortunately, our exposure
to the western system of justice changed this culture of
‘ayusan’ and ‘pasensiyahan’. We were taught that
disputes should be resolved in courts, in an adversarial
manner, thru combatant lawyers and thru a procedure
which a layman can hardly understand. Our courts
have become bitter if not bloody battlegrounds, as
venues where litigants engage in high cost combat, as
arenas where the truth is often blurred by procedural
technicalities, and where at the end of the day, justice
not infrequently comes too late and too little. 1 like to
think that the ADR will contribute to the revival of our
culture of “ayusin ang gusot, habaan ang pasensiya’ in
the higher interest of harmony in the community and
good relations with our neighbors. x x x [S]tress in an
adversarial system of justice has brought forth too
great a volume of vile, too much guile in our practice
of law. It is time to have less barbarism and more of
‘bayanihan’ in the way we settle our disputes.”®

For his part, Chief Justice Hilario G. Davide, Jr. expressed

that:
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1997 Revised Rules on Civil Procedure, Rule 18, Sec. 2 and 2(a): “Sec. 2. Nature and Purpose. — The pre-trial is mandatory. The

court shall consider:“(a) The possibility of an amicable settlement or of a submission to alternative modes of dispute resolution;”

Revised Rules on Evidence, Rule 130, Sec. 27 - Offer of Compromise Not Admissible - see footnote 19
7 A.M. No. 04-3-05-SC - Guidelines for Parties’ Counsel in Court-Annexed Mediation Cases

A.M. No. 03-1-09-SC - RE: Proposed Rules on Guidelines to be Observed by Trial Court Judges and Clerks of Court in the

Conduct of Pre-trial and Use of Deposition-Discovery Measures

A.M. No. 04-1-12-SC — Re: Proposed Guidelines for the implementation of An Enhanced Pre-trial Proceeding through

Conciliation and Neutral Evaluation.

g Excerpt - Keynote Address by C.J. Reynato S. Puno entitled “ADR-A Welcome Development”, 2nd International Conference

on Construction Arbitration, New World Renaissance Hotel, Makati City
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“In a world where dynamism and innovation are
expected and required of even the oldest of
Government institutions in order for it to effectively
serve an increasingly complex society, the court has
continuously sought changes to its age-old structures
so that judicial resources can be leveraged with
significant impact on increasing access to justice.

X X X [The] court’s agenda for judicial reforms x x X
encapsulated in the Action Program for Judicial
Reforms (APJR), includes x x x institutional
development reforms and access to justice by the poor.
One important innovation under the APJR is the
introduction of the court-annexed mediation program
being implemented by the Philippine Judicial
Academy, which is an alternative dispute resolution
(ADR) mechanism aimed at unclogging the court
dockets. From the time of its inception, the court has
tried different approaches to strengthen ADR practice
in the country and improve the mechanics of the
program which we have installed in Metro Manila,
Cebu and Davao.”®

ADR systems and approaches: Relevance
to the Legal Profession

The members of the Bar had long been exhorted to exert every effort
to assist in the speedy administration of justice™, as well as pursue the
same principles behind such recent ADR innovations as enhanced pre-
trial or court-annexed mediation, as enshrined in the Code of

Professional Responsibility:

Code of Professional Responsibility™

“Canon 1 — A lawyer shall
uphold the constitution,
obey the laws of the land
and promote respect for law
and legal processes.

9 Excerpts - Keynote Address by C.J. Hilario G. Davide, Jr. at the Enhanced Court-Annexed Mediation Project Launch in San

Fernando City, Pampanga, held at the Benigno S. Aquino, Jr. Hall, July 30, 2004
10 M.C.B. SUZUKI, represented by M.T.B. GABUCO vs. E. TIAMSON, Adm. Case No. 6542, September 30, 2005
11 Code of Professional Responsibility, promulgated by Supreme Court, June 21, 1988
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“Rule 1.04 — A lawyer shall
encourage his clients to
avoid, end or settle a
controversy if it will admit
of a fair settlement.

“Canon 4 — A lawyer shall
participate in the
development of the legal
system by initiating or
supporting efforts in law
reform and in the
improvement of the
administration of justice.
“Canon 12 — A lawyer shall
exert every effort and
consider it his duty to assist
in the speedy and efficient
administration of justice.
“Rule 12.04 - A lawyer
shall not unduly delay a
case, impede the execution
of a judgment or misuse
Court processes.” (italics
supplied)

As held by the Supreme Court, “a lawyer has the duty to assist in the
speedy and efficient administration of justice. **  To highlight the
point, the High Court said:

“While lawyers owe their entire devotion to the
interest of their clients and zeal in the defense of their
client’s right, they should not forget that they are, first
and foremost, officers of the court, bound to exert
every effort to assist in the speedy and efficient
administration of justice.” =3

However, for lawyers, the relevance of ADR systems as a practical
“alternative” is validated not so much in mere speedy case disposal as in
increased confidence in the administration of, and wider access to,
justice. Thus, despite the ADR innovations in the recent years (ADR in

12 A. Ramos & M.R.De Dios vs. A.J. Pallugna, Adm. Case. N0.5908, Oct. 25, 2004

13 same as footnote 10
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courts), such as enhanced pre-trial**, court-annexed mediation®®, or
similar mechanisms®®, which, in effect, reinforce the Civil Code’s"’
long-established preference for amicable settlement and compromise
agreements, adherence to ADR remains highly dependent on a lawyer’s
preferred strategy. While a client is entitled to an alternative or choice,
the exercise of this choice is usually left to the counsel’s discretion. Most
clients simply toe the line. Apparently, the involvement of lawyers
impacts greatly on the promotion, development and success of ADR.

Many still favor trial proceedings as, indeed, the rationale for it, in
certain cases, rings loudly today as in the past. But more and more
application of ADR has gradually squeezed into the basket of legal
services. While the concept of justice is strongly linked with court
proceedings, more and more claims are heard and remedied through
ADR.

ADR in courts: Lawyer Intervention Essential

The country’s legal system is definitely strengthened by ADR
mechanisms in courts, such as pre-trial/enhanced pre-trial, judicial
dispute resolution, statutes’ preference for settlement'® or appeals
mediation. In civil cases (including civil cases instituted with criminal
cases), the choice not to litigate, the option to settle, the venue to
negotiate, is practically open across all stages of the case prior to
finality of judgment. From the inception of the case until judgment is

14 A.M. No. 04-1-12 -SC - Guidelines for the Implementation of an Enhanced Pre-trial Proceedings Through Conciliation and
Neutral Evaluation

15 A.M. No. 04-3-05-SC - Guidelines for Parties’ Counsel in Court-Annexed Mediation Cases

16 A.M. No. 03-1-09-SC - RE: PROPOSED RULES ON GUIDELINES TO BE OBSERVED BY TRIAL COURT JUDGES
AND CLERKS OF COURT IN THE CONDUCT OF PRE-TRIAL AND USE OF DEPOSITION-DISCOVERY MEASURES;
A.M. No. 01-10-5-SC - PhilJA — Designating the PhilJA as component unit of SC for court-referred, court-related mediation
cases and other alternative dispute resolution mechanisms, and establishing the Phil. Mediation Center for the Purpose

17 Civil Code, Art. 2028. “Compromise — A contract whereby the parties, by making reciprocal concessions, avoid litigation or
put an end to one already commenced.”

Civil Code, Art. 2029. “The court shall endeavor to persuade the litigants in a civil case to agree upon some fair compromise.”
Civil Code, Art. 2030. “Every civil action or proceeding shall be suspended: (1) If willingness to discuss a possible compromise
is expressed by one or both parties; or (2) If it appears that one of the parties, before the commencement of the action or
proceeding, offered to discuss a possible compromise but the other party refused the offer.”

Civil Code, Art. 2034. “There may be a compromise upon the civil liability arising from an offense; but such compromise shall
not extinguish the public action for the imposition of the legal penalty.”

1g Civil Code, Art. 2029 - see above;

Evidence, Rule 13, Sec. 27. Offer of compromise not admissible - see footnote 19

Family Code of the Philippines, Art. 151. - “No suit between members of the same family shall prosper unless it should appear
from the verified complaint or petition that earnest efforts toward a compromise have been made, but that the same have failed.
If it is shown that no such efforts were in fact made, the case must be dismissed. This rule shall not apply to cases which may

not be the subject of compromise under the Civil Code.” ( italics supplied)
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rendered, counsel and litigants are free to settle!®. Civil cases not
covered by court-annexed mediation, may even be settled, at the will
of the parties. Even cases on appeal may still be settled through
appeals mediation. But pre-trial remains the crucial turning point. On
several occasions, the High Tribunal said:

“In civil cases, judges are also required to take
advantage of the pretrial conference to arrive at
settlements and compromises between the parties, to
ask the latter to explore the possibility of submitting
their cases to any of the alternative modes of dispute
resolution, and at least to reduce and limit the issues
for trial.”?°

X X X [T]he holding of a pre-trial conference was the
best-suited solution to the problem as this stage in a
civil action is where issues are simplified and the
dispute quickly and genuinely reconciled. By means
of pre-trial, the trial court is fully empowered to sway
the litigants to agree upon some fair compromise.”%*
(italics supplied)

While anyone can mediate or negotiate, even non-lawyers, the
importance of relying on one’s legal counsel cannot be ignored. The
varied outcome of ADR processes in courts, (e.g., satisfaction of

19 Civil Code. Art. 1306. “The contracting parties may establish such stipulations, clauses, terms and conditions as they may
deem convenient, provided they are not contrary to law, morals, good customs, public order, or public policy.”

Revised Penal Code, Art. 100. “Civil liability of a person guilty of felony. — Every person criminally liable for a felony is also
civilly liable.”

Revised Penal Code, Art. 104. - “What is included in civil liability. — The civil liability established in Articles 100, 101, 102,
and 103 of this Code includes:

1. Restitution;

2. Reparation of the damage caused;

3. Indemnification for consequential damages.”

BUT NOTE PLS. - Evidence, Rule 13, Sec. 27. — “Offer of compromise not admissible. — In civil cases, an offer of
compromise is not an admission of any liability, and is not admissible in evidence against the offeror.

“In criminal cases, except those involving quasi-offenses (criminal negligence) or those allowed by law to be compromised, an
offer of compromise by the accused may be received in evidence as an implied admission of guilt.

“A plea of guilty later withdrawn, or an unaccepted offer of a plea of guilty to lesser offense, is not admissible in evidence
against the accused who made the plea or offer.

“An offer to pay or the payment of medical, hospital or other expenses occasioned by an injury is not admissible in evidence as
proof of civil or criminal liability for the injury.”

Family Code of the Philippines, Art. 151. "No suit between members of the same family shall prosper unless it should appear
from the verified complaint or petition that earnest efforts toward a compromise have been made, but that the same have failed.
If it is shown that no such efforts were in fact made, the case must be dismissed. This rule shall not apply to cases which may
not be the subject of compromise under the Civil Code.” ( italics supplied)

20 Ofc of the Court Adm. vs. D. Espanol, A.M. No. RTJ-04-1872, Oct. 18, 2004

21 Rizal Comm. Banking Corp. vs. Magwin Mktg Corp., G.R. 152878, May 5, 2003
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claims, compromise agreement, limitation of issues, partial judgment
[partial compromise], withdrawal of claims/counterclaims/actions,
dismissal of civil liability in criminal cases or even execution of
settlements), have the force and effect of law and thus, affect legal
rights and obligations. Once approved, settlements forged, turn into
judgment of the court. Naturally, incidents relative to execution,
enforcement, compliance, and actual satisfaction/payment are reliant
on the dictates of the law. Thus, application and knowledge of the
law, then, are never inconsistent with ADR undertakings. Indeed,
lawyers, far from being unwanted, are needed in all facets of ADR
work.

ADR IN COURTS: IMPACT ON LEGAL PROFESSION

ADR intervention in court proceedings changed the face of
solutions. Now, it is catered to make-up for litigants’ constraints.
Now, it is tailored according to relative capacity and mutual
interests. With ADR’s wider and more varied approaches, it is easier,
now more than ever, for lawyers to create a kaleidoscope of answers,
more feasible and responsive to respective limitations and capacity.
By so doing, the lawyer can deliver better and explore possibilities
beyond the limits of an often protracted court case. The Supreme
Court, in its Guidelines for Parties’ Counsel in Court Annexed
Mediation Cases?, shares the vision it holds for the law profession in
the words of David R. Brink:

“I envision the day when attorneys will be viewed as
counselors, problem solvers, and deliverers of prompt,
appropriate and affordable justice”

ADR in Courts: Re-shaping the culture
of the legal profession

It is often said that ADR challenges lawyers to take in new, changing
roles. However, these “new” roles or skills are the same ones inherent
in the profession. Apart from being a court warrior, a lawyer has
always been known as an advocate or a consultant.

In the 1991 landmark case Cayetano vs. Monsod®, which illustrates
practice of law as client counseling, technical advice, documentation,
litigation or negotiation and documentation, the Supreme Court

22 A.M. No. 04-3-05-SC
23 G.R. No. 100113, 3 Sept. 1991
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further clarifies the nature of legal work as, in the words of Charles
W. Wolfram?*:

“x x x work will require the lawyer to have mastered
the full range of traditional lawyer skills of client
counseling, advice-giving x x x and NEGOTIATION.
And increasingly lawyers find that the new skills of
evaluation and MEDIATION are both EFFECTIVE
for many clients” (emphasis & italics supplied)

The High Court states in the same case, that as early as the mid-
1970s, the University of the Philippines Law Center listed the
dimensions of the practice of law in even broader terms as advocacy,
counseling and public service.

Clearly, the knowledge and skills of mediation are long akin to law
practice. Only now, the roles are played, not in partisan or divisive
encounters, but in non-adversarial endeavor. Only now, the language
IS spoken not to provoke, but to suit consensus-building. To be
precise, the culture of law practice is merely re-shaped to the
contours of ADR objectives.

For instance in court-annexed mediation, the Supreme Court, in its
Guidelines for Parties’ Counsel in Court Annexed Mediation Cases?’,
exacts a reorientation of attitudes and roles:

“Re-orientation of Attitudes towards Dispute

Litigation is based on the attitude that disputes involve
rights and remedies that are fought through the
adversarial system of justice for which lawyers have
been specially trained for. When litigation is shifted to
mediation, a different attitude is called for that would
view the dispute as a problem-solving opportunity for
lawyers to assist the parties resolve their differences in
ways that are productive for their future lives.

24 “Modern Legal Ethics”, West Publishing Co., Minnesota, 1986
25 A.M. No. 04-3-05-SC



o4 ADR and Lawyers

Re-orientation of Lawyer’s role in Mediation

It is important to stress that the lawyer’s role as
counsel for a party radically changes as the mode of
dispute resolution shifts from adjudication to
mediation. The premise must be accepted that counsel
must drop his combative role in adjudication and view
his new role in mediation as a collaborator with the
other counsel in working together toward the common
goal of helping their clients resolve their differences to
their mutual advantage. Whereas he is clearly
dominant in judicial trials, he must now accept a less
directive role to allow the parties more opportunities to
craft their own agreement. He must shift gears and
accept the role of an adviser or consultant.”

ADR in Courts: A Paradigm Shift
Moving from Positions to Interests®

To realize maximum gains, the contours of ADR philosophy invite
lawyers to heed the call for a paradigm shift, by refocusing on parties’
interests, not solely on their rights. The latter set of criteria tightly
straps litigants to their respective positions. But interest-based
analysis equips parties to discover common interests lurking below
apparent differences. The movement from position to interests
increases the prospect of parties finding a field of MUTUAL AND
IDENTICAL INTERESTS. Expressed in priorities, expectations,
concerns, fears or values, these mutual interests can facilitate
collaborative efforts towards getting to acceptable solutions.

For instance, in collection cases, payment of principal and interests is
ideal. But where debtor’s limited capacity faces off with creditor’s
need for cash, a settlement of lowered interests and regular
installments may prove mutually helpful.

26 Discussion on this topic is based on “Introduction to Interest-based Mediation and Negotiation”, Training Module for Justice
Reform Initiatives Support-Phils., by MDR Associates Conflict Resolution Inc., Ottawa, Canada, Copyright 2004
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ADR Systems & Approaches: Impact
on lawyer-client dynamics

Many lawyers and clients bask in the success of ADR. Clients
appreciate prompt and appropriate actions, and a happy client always
reinforces good lawyer-client relations. The incentive to make ADR
work is understandably appealing to both, for several reasons.

First, it is resource-efficient.

(1) Time is gold: Probably one of the scarcest
resources today, time is almost incapable of pecuniary
estimation. When proceedings are fast, clients are
satisfied. Litigants can lessen, lower or even forego
some of their demands provided their claim is satisfied
promptly, or provided they are relieved of long months
or years of litigation.

Perhaps ADR’s best contribution is that it is truly an
alternative to time-intensive court hearings. In effect,
lawyers are afforded more opportunities to research,
cater to more clients, or even litigate cases not covered
by ADR mechanisms.

Also, the prospect of appeal, multiple appeals, or any
other intervening cases, within the main case (e.g.,
elevation of contested interlocutory orders), are
dispensed with, once a compromise is reached. This
accounts for a lot of savings, both in time and
resources.

(i) Opportunity Cost: Often taken for granted,
opportunity cost is heavily incurred in long, protracted
court duels. Time away from work is income lost.
Time away from school is knowledge lost. Time away
from business puts profits at risk. All these are
incurred as often as litigants go to court, or prepare for
trial. Fortunately, ADR lessens these costs.

(iii) Cost-efficient, Appeal cost barred: Aside from
lesser exposure to months or years of accruing
lawyer’s fees, speedy results also mean less
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transportation expense and less processing expense
(e.g., legwork, photocopying, transcript fees and
evidence presentation). Moreover, since a court-
approved compromise partakes of a final judgment,
any cost pertinent to appeal proceedings is
immediately barred.

(iv) “Settlement Fee’”, Restructuring Attorney’s Fees,
Negotiation Clause:  Client cost-savings ultimately
ripen into increased trust and confidence in his
counsel’s competence and integrity. This, of course,
attracts more clients.

Faster case turn-over does not have to mean reduced or
foregone income. A restructuring of attorneys fees in
the Retainer Agreement can include a Settlement Fee
payable upon amicable settlement, or such other
clauses as a Negotiation Clause or ADR Clause.

Second, it facilitates case and client management.

(i) Turning the wheels of law practice: To deliver
results is to manage a client’s case well. Determined
by fair and acceptable outcome, effective case
management turns the wheel of law practice. Given
the myriad nature of people’s troubles and ever-
changing needs, ADR allows the lawyer’s palette to
open wide for more shades and hues to closely
approximate the client’s preferred legitimate
landscape; not the lawyer’s, not the court’s. For it is
true that only the client can fully comprehend and feel
his needs, fears and sentiments. Indeed, these are
sometimes overlooked by lawyers and courts, often
without malice, in the intricacies of litigation.

(ii) Transcending language barrier, More opportunity
for expression: ADR emboldens litigants to transcend
the language barrier in formal adjudication processes.
Consensual exploration of issues encourages litigants
to talk freely in a manner that ratifies his/her
participation in the entire process of problem-solving.
With simpler processes and more opportunities for
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expression and communication, the attorney-client
relationship is strengthened.

(iii) Improved relations: At best, ADR brings
fulfillment as it restores trust and relationships. Again,
fulfilled clients bode well for the lawyer’s practice and
reputation.

the interest of justice is served.

(i) ADR bridges the gap between law and reality.
While the motive of any law is beyond reproach, it is
sometimes inadequate or insufficient to address each
and every situation in the broad spectrum of conflict,
problems and suffering. When the law is imperfect,
when the law is not responsive, clients are most
helpless. ADR, with its varied approaches to conflict
resolution, can assist lawyers to bring in workable
solutions.

(i) ADR closes the gap between law and culture.
Laws are meant to mirror a people’s culture. Many fall
short of this standard, however. A highly divisive trial
often worsens the situation. ADR mechanisms can aid
lawyers to see through deep-seated cultural biases in
the hope of unearthing shared values like family,
integrity, honor, trust and respect for elders.

(iii) ADR promotes guided self-determination: With
the assistance of counsel, parties-litigants are afforded
the privilege of self-determination, such as to decide
on the outcome most acceptable under the
circumstances. This being the case, delays or issues on
execution of judgment (by compromise agreement) are
unlikely to disturb compliance and enforcement.

(iv) Access to justice by the marginalized, Forging
linkages between lawyers & community: In view of the
above, access to and administration of justice are
improved. The savings in resources lead to stronger
trust in the justice system and in the integrity of
lawyers as well.

57
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Conclusion

ADR is not exempt from valid criticisms. Just like any movement for
change or reform, the pursuit of ADR is not only about reaping its
rewards, but is also about hurdling inevitable challenges, as expressed
by Chief Justice Puno:

“X X X In the afterglow of all these happy
developments, let me inset, even if edgewise, a word
of caution. The ADR, for all its promise, is no magic
formula, not a cure-all to some of the well-perceived
shortcomings and shortfalls of our regular system of
justice. The ADR may no longer be an inchoate
concept, no longer a dismissible idea in fetus form but
it still has to develop a lot of undergrowth of roots and
overgrowth of branches to be fruitful to our people.
The stated goals...are speed, economy and justice in
the resolution of disputes. These are elusive goals for
there will always be honest differences of opinion
even among men of goodwill on what road and route
to take to achieve the objective....”?’

But certainly, for now, ADR widened the path towards solutions,
allowing lawyers to choose diverse avenues to complement litigation,
not merely supplant it, in enhancing its role as “deliverer of prompt,
appropriate and affordable justice.” %

27 Excerpt - Keynote Address by C.J. Reynato S. Puno entitled “ADR-A Welcome Development”, 2nd International Conference
on Construction Arbitration, New World Renaissance Hotel, Makati City
28 A.M. No. 04-3-05-SC ; Statement by David R. Brink



JUDICIAL DISPUTE RESOLUTION (JDR) AS AN
INNOVATIVE MODE OF DISPUTE RESOLUTION

Salvador S. Panga, Jr.

[. Introduction

Judicial dispute resolution (JDR), as implemented in the Philippines,
is a process by which a judge attempts to facilitate settlement between
parties undergoing litigation after a similar effort by a court-
appointed mediator has failed. Traditionally, judges have been seen as
stern, aloof and impartial dispensers of justice acting in accordance
with a strict, rights-based adversarial system. The JDR program
marks a radical departure from this concept, recasting the role of
judges from magistrates to mediators, placing greater emphasis on
value creation, joint problem-solving, option generation and the
improvement of the parties’ relationship, than on the ascertainment of
the parties’ respective rights and obligations.

JDR was introduced in 2004 as one of the initiatives of the
mediation/ADR strengthening component of the JURIS Project,* and
as an adjunct to the court-annexed mediation (CAM) program that
had earlier been put in place by the Supreme Court in all trial courts.
It was initially pilot-tested in the first- and second-level courts in
Pampanga and Bacolod, and eventually introduced in the trial courts
of Baguio/Benguet, Cagayan de Oro and San Fernando, La Union,
and their adjacent municipalities.” By the end of 2007, the program

Primary Consultant, Judicial Dispute Resolution Evaluation Project. This article is an abridged
version of a longer evaluation report submitted to the JURIS Project.

1 The Justice Reform Initiatives Support (JURIS) Project is a five-year, $CDN 6.5 million project
designed to strengthen the use of mediation as a means of alternative dispute resolution (ADR),
improve access to justice, and support advocacy initiatives which contribute to over-all justice reform
in the Philippines. The JURIS Project was developed to contribute to specific needs identified in the
Supreme Court of the Philippine’s Action Program for Judicial Reform 2001- 2006 (APJR), that are
consistent with CIDA’s developmental goals, and the type of technical advisory services available
from Canada. (JURIS’ Project Description).

2 For Pampanga, the JDR program covers the following cities and municipalities: (i) City of San
Fernando; (ii) Bacolor; (iii) Sto. Tomas-Minalin; (iv) Mexico-San Luis; (v) Sta. Ana-Candaba; (Vi)
Arayat; (vii) Porac; (viii) Mabalacat-Magalang; (ix) Clark, (x) Guagua; (xi) Lubao; (xii) Sasmuan;
(xiii) Floridablanca; (xiv) Sta. Rita; (xv) Angeles; (xvi) Macabebe; (xvii) Macabebe-Masantol; and
(xviii) Apalit-San Simon. For Negros Occidental, the program covers (i) Bacolod City; (ii) Murcia;
(iii) Don Salvador Benedicto; (iv) Silay City; (v) EB Magalona; (vi) Manapla; (vii) Victorias; (viii)
Talisay City; (ix) Bago City; (x) Pulupandan; (xi) Valladolid; (xii) San Enrique; (xiii) La Carlota;
(xiv) La Castellana; (xv) Moises Padilla; and (xvi) Isabela. For the Baguio/Benguet area, the program
covers (i) Baguio City; (ii) La Trinidad; (iii) Buguias; and (iv) Buguias-Bakun. For Misamis Oriental,
the program covers (i) Cagayan de Oro City; (ii) Jasaan-Claveria; (iii) Opol-El Salvador; (iv)
Tagaloan-Villanueva; and (v) Alubijid. For La Union, the program covers (i) San Fernando; (ii)
Agoo; (iii) Bauang; and (iv) Balaoan.
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was in place in some 156 trial courts in these five pilot sites. During
that period, approximately 5,000° cases underwent JDR. In early
2008, JDR was introduced in Metro Manila, with the program being
initially introduced in the Metropolitan and Regional Trial Courts of
Makati. Plans are currently underway to roll out the program in other
areas.

In August 2007, the JURIS Project commissioned this research team*
to undertake an evaluation of the JDR program, which was then in its
third year in Bacolod and Pampanga, and nearing the completion of
its first year in Cagayan de Oro, Baguio and San Fernando, La Union.
Among other things, the researchers were asked to ascertain the
effectiveness of the program in terms of meeting its goal of increasing
the volume of case disposition. The team was also directed to identify
the necessary factors to make the program effective and recommend
how the program could be further strengthened, if and when the
Supreme Court decides to extend it to other areas. Finally, the team
was asked to determine the extent of approval or disapproval by the
end-users of JDR, in terms of value, fairness, acceptability and other
similar factors. This article discusses the current state of JDR in the
Philippines, and summarizes the research findings and
recommendations with regard to the JDR program.

[I. The JDR Process

The authority of a judge to facilitate a settlement between parties has
long been recognized under the pre-trial provisions of the Revised
Rules of Court of the Philippines. Specifically, Rule 18 provides that
one of the purposes of the pre-trial is to consider the possibility of
amicable settlement.> However, prior to the introduction of the JDR
Guidelines, many judges were apprehensive that any active attempt
on their part to facilitate settlement may lead to a perception of bias
or undue interest that may prompt a party to seek their
disqualification, or worse. Consequently, “considering the possibility
of an amicable settlement” frequently meant little more in practice

® This figure includes both completed and pending cases.

* The team is composed of: the author as principal consultant, together with Atty. Claro V. Parlade,
Senior Partner, Parlade Hildawa Parlade Eco & Panga Law Offices; Dr. Melissa Lopez Reyes,
Associate Professor, Department of Psychology, De La Salle University; and Atty. Maria Sheila F.
Panga.

® Rule 18 provides in part:

“Sec. 2. Nature and purpose.

The pre-trial is mandatory. The court shall consider:

(a) the possibility of an amicable settlement or a submission to alternative modes of
dispute resolution. x x x
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than asking the parties, at the start of pre-trial, whether any such
possibility exists. If the parties replied in the affirmative, the judges
would usually keep rescheduling the pre-trial conference until the
parties were able to submit a compromise agreement. If the response
was negative, the judges would simply move on to the other phases of
pre-trial (such as marking of exhibits, identification of witnesses,
simplification of issues) and then proceed to set the case for trial.°

Recognizing this apprehension, and in order to underscore the
importance of the settlement process, the Supreme Court issued an
Administrative  Order entitled “Revised Guidelines for the
Implementation of an Enhanced Pre-Trial Proceeding under the
JURIS Project, as Amended”, setting up a second-tier mediation
system to be conducted by the judges in five designated pilot court
areas in the Philippines. ’

The Guidelines divide judicial proceedings into two stages. The first
stage involves the filing of a complaint until the completion of CAM
and JDR, while the second stage consists of pre-trial to trial and
judgment. Under these Guidelines, all civil and criminal suits falling
under the category of mediatable cases® are first referred to a court-
appointed mediator, who is given thirty days within which to
facilitate a settlement. Cases that are not settled by CAM are then
referred back to the judge to whom the case had originally been
assigned, for a second attempt at mediation, which is called JDR. If
this second attempt at settlement is still unsuccessful®, the case is then
re-raffled to a different judge for pre-trial and trial. *°

Focus group discussions with 47 (out of a total of 156) first- and second-level court judges conducted
at San Fernando, Pampanga, Baguio City, Bacolod City, Cagayan de Oro City, and San Fernando, La
Union on various dates starting from November 28, 2007 until November 30, 2007.

" AM. No. 04-1-12-SC-PHILJA dated August 29, 2006. The explanatory note of this Administrative
Order reads as follows:

“Despite the priority given Rule 18 of the Rules of Court, as amended, for the amicable

settlement of cases, most judges go through the function of exploring settlement

perfunctorily for various reasons, including fear of being disqualified if he goes into the

process more intensively. Thus, it is the intention of the JURIS Project to restore the

importance of this priority and install innovative procedures that will remove such

apprehension.”
The following cases are to go through JDR after CAM:

a) all civil cases, settlement of estates, and cases covered by the Rule on Summary Procedure,
except those which by law may not be compromised;

b)  cases cognizable by the Lupong Tagapamayapa (Panel of Conciliators) and those cases that
may be referred to it by the judge under Section 408. Chapter VII of Republic Act No. 7160,
otherwise known as the 1991 Local Government Code;

c) the civil aspect of BP 22 (Bouncing Checks) cases;

d) the civil aspect of quasi-offenses under Title 14 of the Revised Penal Code; and

e) the civil aspect of Estafa (Swindling), Libel and Theft.
Under the Guidelines, a JDR judge has either thirty days or sixty days to complete the JDR
proceedings depending on whether he presides over a first- or second-level court. First-level courts
(called “Metropolitan Trial Courts”, “Municipal Trial Courts”, “Municipal Trial Courts in Cities” or
“Municipal Circuit Trial Courts™) are generally those whose jurisdiction covers civil cases in which
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As a general rule, the JDR judge is not permitted to preside over the
trial of the same case if mediation does not succeed, unless the parties
specifically ask him to continue as the trial judge. The rule preventing
a JDR judge from hearing the case on the merits, in case of failure of
the JDR process, was designed to encourage candor and full
participation by the parties, who may otherwise be reluctant to
participate if they knew that information received during the
mediation may be deemed as an admission by the judge, and used as
evidence against them.

The Guidelines contain no specific limitation or mandate on the
manner by which a judge may conduct JDR. Thus, a judge is
perfectly free to adopt any approach or settlement technique he may
deem appropriate, for the purpose of encouraging the parties to settle.
In fact, the Guidelines specifically permit the JDR judge to use
mediation, conciliation, neutral evaluation or any combination of the
three processes to achieve settlement. *

the amount in dispute does not exceed P100,000.00 (P200,000 for cases filed in Metro Manila), and
criminal cases where the maximum imposable penalty does not exceed six years’ imprisonment. If the
cases involve higher amounts or penalties, these would generally fall under the jurisdiction of the
second-level courts (called the “Regional Trial Courts). However, there are certain types of cases that
would always fall under the jurisdiction of the first-level courts regardless of the amount or penalties
involved. These include, among others, cases involving violation of the Bouncing Checks Law (BP
No. 22), as well as forcible entry and unlawful detainer cases.
A slightly different procedure is followed if the originating court is a single-sala court as differentiated
from a multi-sala court. The term “multi-sala court” means that there is more than one branch of the
same court sitting in a particular town or city. For example, there are about fourteen (14) Regional
Trial Court branches sitting in Bacolod City (RTC Branches 41 to 54) and eight (8) RTC branches in
San Fernando, Pampanga (RTC Branches 41 to 48). For multi-sala courts, the procedure outlined
above is followed. On the other hand, the term “single-sala court” means that there is only one branch
of the same court assigned to a particular area. For example, in the municipality of Initao, Misamis
Oriental, there is only one RTC branch that has been created (RTC Branch 44), so RTC Initao is a
single-sala court. For single sala courts, the procedure for JDR is that the case is first referred for
mediation to the nearest court, which may be physically located in the next town or city. If JDR is
unsuccessful in that court, the case is then returned to the originating court for pre-trial and trial under
the Guidelines.
™ The Guidelines state:

“The goal of JURIS in JDR is to strengthen conciliation in the model court sites during

the pre-trial stage in order to expedite the resolution of cases and thereby help

decongest court dockets by utilizing the following models:

(1) JDR judge as mediator;

(2) JDR judge as conciliator;

(3) JDR judge as early neutral evaluator;

(4) A combination of any of the above; and

(5) Such other models as the Design and Management Committee may find adaptable to

the local setting.

As a mediator and conciliator, the judge facilitates the settlement discussions between

parties and tries to reconcile their differences. As a neutral evaluator, the judge assesses

the relative strengths and weaknesses of each party’s case and makes a non-binding and

impartial evaluation of the chances of each party’s success in the case. On the basis of

his neutral evaluation, the judge persuades the parties to reconsider their prior

reluctance to settle their case amicably. The entire process comprises JDR.” (A.M. No.

04-1-12-SC-PHILJA, p. 3.)

10
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lll. JDR training

New JDR judges undergo several days of training to prepare them for
conducting JDR. The trainors typically include experienced JDR
judges, communications experts and officials from both the Design
and Management Committee of the Philippine Judicial Academy
(PHILJA) and the Office of the Court Administrator (OCA).** The
training is a combination of lectures on mediation theory, practical
exercises and role-playing, videotaped teaching demonstrations,
mentoring, sharing of experiences and discussion groups.*?

IV. The current state of JDR
A. Research methodology

In designing the research methodology, the team recognized that any
evaluation of the usefulness or success of the JDR program would
require an inquiry into both the actual case disposition rates as well as
the views of the end-users regarding the program. Accordingly, the
team decided to evaluate the JDR program in terms of six indicators,
namely: effectiveness; efficiency; stakeholder satisfaction; program
organization; service delivery; and program quality. The research
was conducted in three stages. The first stage involved the assembly,
collection and analysis of existing program data™*, both for purposes
of establishing a baseline for the study as well as to obtain concrete
empirical indicators of specific program accomplishments®®. The

%2 Judge Divina Luz P. Aquino-Simbulan, Judicial Dispute Resolution: The Philippine Experience, at
http://www.iojt3conference.net/docs/ponencia26.pdf. The PHILJA is the research and training arm of
the Supreme Court. It is the office that will take over the active management and direction of the JDR
program upon the conclusion of the JURIS Project. The OCA is the office that assists the Supreme

, Court in the exercise of its power of control and supervision over all courts and court personnel.

Id.

 For this stage, the team obtained the raw data from the JURIS Local Area Researchers (LARs), who
were assigned to collect and assemble CAM and JDR program statistics from each of the participating
courts in their respective pilot sites. JURIS designated one LAR for each pilot site. In collecting the
data, each LAR was assisted by one or more JDR staff members working full-time on the site. The
program data collected by the LARs and JDR staff were compiled by the JURIS Research Team into
regular monthly statistical reports, both in spreadsheet and document form.

> The team reviewed data gathered by the JURIS Project with respect to the different pilot areas, as well
as reports of JURIS based upon raw data obtained from the Office of the Court Administrator and the
pilot areas. Such data provided information on the following:

(a) average number of cases pending before the pilot courts within a six-month period
prior to the introduction of CAM/JDR in their respective pilot areas;

(b) average rate of disposition of the participating courts prior to the introduction of
CAM/IDR;

(c) average rate of disposition by the participating courts after the introduction of
CAM/IDR,;

(d) total number of cases that went through CAM; and

(e) total number of unresolved cases that underwent JDR.
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second stage consisted of the generation of new data through the use
of survey instruments,'® key person interviews and focus group
discussions'’. The third stage involved field observation visits*® to
each of the five pilot areas to capture information on the actual

In determining the impact of JDR, the team went beyond comparisons between court disposition rates
in the pilot courts before and after the introduction of CAM/JDR to note any increase or decrease. The
the first-level and second-level court statistics were also segregated to ascertain whether data would
bear out differences in effectiveness of CAM/JDR depending on the nature of cases, bearing in mind
that the bulk of cases handled by the first-level courts are bouncing checks cases and typically involve
minor sums of money, while cases in the second-level courts are more complex and often involve
more than simple monetary disputes. Possible correlations between increases or decreases of JDR
disposition rates were also studied along with increases or decreases in CAM dispositions and other
dispositions, to see if changes in JDR disposition rates are influenced by the success or failure of
CAM and other dispositions.
In order to determine stakeholder attitudes and perceptions regarding JDR, the team designed and
distributed survey questionnaires among all the 174 participating JDR courts (out of the 174 officially
listed as JDR pilot courts, the team eventually determined that only 156 actually conducted JDR,
since the others had been designated as special courts which oftentimes covered cases not eligible for
mediation under the JDR Guidelines). The respective clerks of these courts were asked to select two
of their pending JDR cases at random and, upon the completion of the JDR proceedings for these two
cases (whether or not the JDR proceedings resulted in settlement), to have each of the parties and their
respective counsel answer the questionnaires. In addition, each judge was also requested to
accomplish the survey forms. Using this procedure, a total of 1,566 questionnaires were sent-out.
From these questionnaires, the team received a total of 409 responses, for an overall response rate of
about 26%. Of the 409 responses received, 92 were from judges, 163 from lawyers and 154 from
litigants.
Separate questionnaires were drafted for each stakeholder group, with each questionnaire containing
an average of 35 questions. The survey questionnaires were designed to gauge the perceptions of the
stakeholders with regard to the following issues:

a. Stakeholder satisfaction

(i)  usefulness of JDR

(if)  fairness of the JDR process

(iii) appropriateness of JDR

(iv) control over decision-making

(v) impact on relationship between the parties

(vi) satisfaction with outcomes

(vii) willingness to use JDR in future disputes

b. Program organization

i) adequacy of program directives, guides and standards
ii) over-all program coordination and management

c. Service delivery

i) extent to which potential participants have been made aware of program

ii) participant understanding of JDR process

d. Program quality

i)  competence of judges in performing JDR

ii) competence of lawyers assisting parties in JDR

iii) neutrality and objectivity of JDR judges
7 In each of the five JDR pilot areas, focus group discussions (FGDs) were conducted among selected
groups of stakeholders (JDR judges, litigants and lawyers) to solicit their views on the above-
enumerated issues, and also to solicit views on how the program can be further improved. In order to
promote greater candor among the participants and allow more effective facilitation of discussions,
separate focus groups were conducted for each stakeholder group. The FGDs allowed a more in-depth
examination of stakeholder perception on various aspects of JDR and offered an opportunity to
validate or clarify survey results, and possibly provide contrasting perspectives. Among the issues
discussed at length were perspectives on the effectiveness of JDR, the factors that contribute to the
success of JDR, design shortcomings of the program and suggestions for improvement. Each
discussion took an average of two hours to complete.
The field observation visits to each of the pilot areas were primarily for the purpose of assessing the
adequacy of the training and skills of JDR judges. For every JDR session attended, a conference was
conducted with the judge prior to the JDR session, to discuss the judge’s views on JDR, style of
mediation, experiences, the use of other ADR processes as part of JDR, and similar matters. During
the session, the team observed how the judge’s technique reflects or varies from the JDR philosophy
and techniques described by the judge during the prior conference.

1
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implementation of the program, generate a qualitative sense of the
experience, and validate some of the survey or focus group discussion
data obtained. Stage 1 was keyed towards assessing the first two
indicators, i.e., program effectiveness and efficiency. Stages 2 and 3
were intended to measure, both quantitatively and qualitatively,
stakeholder satisfaction, program organization, service delivery and
program quality.

Research Findings
1. Case disposition figures

As of the end of 2007, the case disposition statistics of the JDR
program®® (excluding pending JDR cases), as indicated in Table 1
below, show uneven disposition rates among the participating courts,
ranging from a low of about 28% in Pampanga and Baguio, to a high
of approximately 68% in Bacolod. However, overall, the settlement
rate for all the participating courts is approximately 47%. This means
that of the roughly 3,500 cases that had undergone JDR by the end of
2007, almost half were successfully settled by the judges.
Considering that JDR is a second-tier ADR process that handles
presumably the more difficult, complex or intractable disputes that a
trained mediator had already failed to settle, the positive numbers
gz:]éanerated by the program were certainly significant by any standard.

¥ Dean Raymundo Pandan, Dennis Lalata, Roda Cisnero, Veronica Tabique, Giselle Sanchez-Tan, “JDR
Statistics Report”, October 2006-December 2007. Monthly spreadsheets are on file with the author.
The statistics are collected regularly by the Local Area Researchers in all the participating courts
based on the regular reports submitted by these courts to the Office of the Court Administrator.
Although JDR was introduced in Bacolod and Pampanga in 2004, systematic collection of JDR
program data only started in 2006 after the program was rolled-out to Baguio, Cagayan de Oro and La
Union, so the foregoing data reflects only the JDR figures in all pilot sites starting October 2006.

2 In the full report, however, the team noted that if the post-JDR disposition figures were compared with
the pre-JDR disposition rates of all the participating courts, it was only in the first-level courts that
disposition rates increased significantly. In the second-level courts, there was no definite trend.
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TABLE 1
JDR Case Disposition Rates
Pilot Site No. of No. of No. of No. of No. of  Settleme
cases cases cases cases cases nt rate
referred referred actually settled that )/
toJDR®?  toJDR  submitte  through  refuse  (4) + (5)
but no dto JDR JDR dto
1) JDRtook  (1)-(2) 4) settle
place? (5)
)
Pampanga 736 26 710 199 511 28%
Bacolod/Negros 1151 171 980 626 354 63.87%
Occidental®
Baguio/Benguet 790 105 685 192 493 28%
San Fernando, La 102 180 282 102 180 36.17%
Union %
Cagayan de Oro/ 721 69 652 275 377 42.1%

Misamis Oriental?’

Total 3500 2 551 2949 1394 1915 47.27%

21 The number of cases reflected in the JDR Statistics Report above both in terms of “docket

22

count” or “folder count”. Docket count reflects the number of cases filed in a particular court
based on the assigned docket numbers regardless of whether these cases are related or may
have arisen out of a single transaction or event. Since courts are required to report the actual
number of cases pending before them, courts report their respective caseloads on the basis of
docket counts. Folder count, on the other hand, counts one dispute as one case regardless of
how many separate cases may have actually been filed by the parties arising from the same
transaction or event. For example, in cases involving violation of BP 22 (the Bouncing
Checks Law), if the accused is charged with having forged twenty checks, that would be
reflected as twenty separate cases under the docket count, since one criminal case will be
filed by the prosecutor’s office for each forged check. Under the folder count, however, that
would only be counted as one case. Using docket counts will reflect an inaccurate picture of
JDR settlement rates. In the foregoing example, when the twenty bouncing checks cases are
referred to JDR, there will only be one mediation proceeding conducted, and a settlement
would most probably result in the dismissal of all twenty cases. Reliance on the docket
count may lead to the conclusion that twenty separate mediation proceedings were
successfully conducted by the JDR judge, when in reality, only one was performed. The
figures cited above and in all other tables are based on folder counts as reflected in the JURIS
Statistical Reports.

The reasons why JDR may not have been conducted despite court referral include: the
refusal of the parties to submit the case to JDR; absence of one or both parties during the
scheduled JDR session; dismissal of the case or suspension of the proceedings by order of
the court; and similar reasons.

2 Data for Pampanga covers the period October 2006-November 2007.

2 Data for Bacolod/Negros Occidental covers the period October 2006-November 2007.

25 Data for Baguio covers the period October 2006-December 2007.

2 Data for San Fernando, La Union covers the period October 2006-December 2007.

27 Data for Cagayan de Oro/Misamis Oriental covers the period October 2006-December 2007.
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2. Stakeholder views on the JDR program

I. Summary of Responses

The survey responses in all the pilot areas show that, in general,
judges, lawyers and litigants strongly support and approve of JDR.
Specifically, the surveys indicate the following findings:

= The stakeholders perceive JDR as a useful and effective
means of resolving court disputes.

= Despite prevailing opinion among stakeholders that it is
appropriate for judges to be mediators, there remains some
ambivalence on the part of judges and lawyers that is probably
rooted in a belief that a judge’s role is to decide cases on the
merits, and not to facilitate settlements.

= JDR judges and the JDR process are widely perceived to be
fair.

= The stakeholders are generally satisfied with JDR outcomes.

= JDR is perceived to have resulted in improved relationships
between the disputing parties.

= All stakeholder groups are willing to use JDR in the future.
= JDR is perceived to be time and cost-efficient.

= JDR program design and structure meet the goal of reducing
the courts’ caseload.

= The current directives, guides and standards governing JDR
are adequate.

= The stakeholders believe that the JDR program is well-
designed and managed.

= Judges are viewed as effective in conducting JDR.

2 As of the end of 2007, there were approximately 1,500 JDR cases still pending before the five
pilot court sites. If added to the completed cases indicated in the table, the total number of
cases referred to JDR, both completed and pending, is approximately 5,000.
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Judges, and to a lesser extent, lawyers and litigants, believe
that JDR gives the parties the opportunity to discuss creative
options for settling disputes.

Judges are ambivalent on case appraisal and evaluative
techniques.

The stakeholders believe that it is the duty of the judge to
neutralize power imbalances during JDR.

Litigants and lawyers are satisfied with the quality of lawyers’
performance in JDR despite concerns on the part of some
judges.

All stakeholder groups strongly believe that participants fully
understand the JDR process.

Although perceived to be satisfactory in its present form, the
stakeholders support continuing the JDR program with
modifications.

The stakeholders strongly endorse implementation of JDR
outside the pilot areas.

The foregoing findings were confirmed by the focus group
discussions and field observations with the following additional
insights:

Due to the more complex nature of cases handled in the
second-level courts, it is more difficult to achieve the same
level of success in the second-level courts than in the first-
level courts.

Many judges consider JDR as superior to CAM because of the
following perceptions: (i) the CAM program has been losing
its good mediators because of low compensation; (ii) CAM
mediators lack the authority and moral ascendancy of a judge
which is helpful in facilitating settlement; (iii) the fact that
many CAM mediators are not lawyers hinders their
understanding of disputes; and (iv) mediators who are non-
lawyers cannot command the respect of lawyers and litigants.
Interestingly, lawyers and litigants largely agreed with the
foregoing observations.
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= While most agree that it is appropriate for judges to act as
mediators, some judges still believe that time spent doing JDR
is better spent deciding cases.

= Many express the view that although the JDR program is
well-designed and managed, its success or failure depends
greatly upon the performance of the judge. Accordingly,
advanced training of judges is of fundamental importance to
the success of the JDR program.

= There is strong support for the creation of specialized courts
for JDR.

ii. Discussion of Survey Findings

Questions in the survey® fall under four general categories, namely:
(a) stakeholder satisfaction; (b) program organization; (c) service
delivery; and (d) program quality. Respondents indicated their degree
of agreement or disagreement with the statements in the survey by
encircling a number from 1 (strongly disagree) to 4 (strongly agree).
In areas where the success indicator is measured by more than one
question, the response was expressed in terms of the mean of all
responses to the question, with higher scores indicating greater
agreement.

STAKEHOLDER SATISFACTION

In order to measure stakeholder satisfaction, the survey included
questions on judges’ and lawyers’ perceptions of the usefulness of
JDR in resolving disputes and reducing the court’s caseload;®
stakeholders’ perception of the fairness of the judge and the JDR
process;®* stakeholders’ satisfaction with the outcome of JDR;** the
impact of JDR on relationships between the parties;* stakeholders’
willingness to use JDR in the future;** stakeholders’ perceptions on

® The survey questionnaires for the judges and lawyers were all drafted in English. The questionnaires
for the litigants were originally drafted in English but subsequently translated to the local dialects
with the help of local translators prior to distribution in the pilot sites. Thus, the team used Tagalog
questionnaires for the Pampanga litigants; llonggo questionnaires for the Bacolod litigants; llocano
questionnaires for the Baguio and La Union litigants (although the team reverted to the English
questionnaires in Baguio when advised that the litigants in the area preferred to answer the English
version); and Visayan questionnaires for the Cagayan de Oro litigants.

¥ Judges Questionnaire (JQ) #21, 22 and 24; Lawyers’ Questionnaire (LaQ) # 21, 22 and 24.

® JQ#5,8,9 and 16; LaQ# 5,8,9 and 15; Litigants’ Questionnaire (LiQ) #5,8,9,15.

%2 JQ#17, LaQ#16 and LiQ#16.

*JQ#20, LaQ#20 and LiQ#19.

3 JQ#32, LaQ#31 and LiQ#26.
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cost-effectiveness and speediness of the JDR process;® and the
impact of JDR upon lawyers’ incomes.* The survey results showed
the following findings.

1. Stakeholders perceive JDR as a useful and effective means
of resolving court disputes.

Across all pilot regions, judges and lawyers indicated agreement that
JDR is useful and effective for resolving disputes (Table 2). This is
significant in view of the team’s earlier observation that JDR
disposition figures do not clearly establish a positive impact of JDR
upon case disposal rates, at least as far as the second-level courts are
concerned. It could be said that the perception stems from a belief
that ADR, in general, is useful and effective in resolving disputes.
Indeed, one of the propositions tested in the survey is that the use of
ADR processes is an effective way of resolving pending cases in
courts, and both lawyers and judges expressed agreement with this
proposition.®” But an almost identical result was achieved with
respect to the proposition that the JDR program is effective in
reducing the number of pending cases in court.®

TABLE 2
JDR is useful and effective in resolving disputes

Means given, if aspect

Region Respondent is measured by more than one survey question
All regions ¥ Judge 3.02

Lawyer 2.98

Litigant

2. Despite the prevailing opinion among stakeholders that it is
appropriate for judges to be mediators, there remains some
ambivalence on the part of judges and lawyers that is probably rooted
in a belief that a judge’s role is to decide cases, and not to settle them.

% JQ#18 and 19; LaQ#17 and 19; and LiQ#17 and 18.

*® LaQ#18

%7 59 out of 92 judges agreed with the proposition, while 128 out of 141 lawyers agreed.

% 56 judges and 128 lawyers agreed with the proposition.

¥ In this article, only the combined figures for all the pilot sites are presented. The full evaluation report
contains a breakdown of all figures for all stakeholder groups in each pilot site.
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All stakeholders agree that it is appropriate for judges to be
mediators, with 79.2% of the judges, 85% of the lawyers and 91.5%
of the litigants agreeing to this proposition. Still, the answers of
judges and lawyers in the pilot areas with the most JDR experience*
to two other questions in this section, betray some ambivalence with
respect to JDR. Almost a third of the judges in Pampanga and
Bacolod disagreed that it is appropriate for judges to serve as
mediators. Similarly, some lawyers in the area also disagreed (17%
in Pampanga and 20% in Bacolod). More telling is the response of
judges and lawyers to the proposition that JDR takes away from
judges the time that is otherwise better devoted to deciding cases.
This was, in fact, an oft-repeated sentiment in focus group
discussions. The survey response indicates that the belief persists that
judges should spend their time deciding cases, precisely because they
are judges. A remarkably high percentage of judges (70% in
Pampanga and 67% in Bacolod) and lawyers (56% in Pampanga and
70% in Bacolod) agreed. Table 3 is a breakdown of responses to the
proposition that it is appropriate for judges to serve as mediators.

TABLE 3
Appropriate for judges to be mediators despite some
ambivalence on the part of judges and lawyers

Region % of responses given if aspect is
measured only by one survey question
1: strongly disagree

2: disagree
3: agree
4: strongly agree
1 2 3 4
All regions Judge 5.5 154 39.6 39.6
Lawyer 25 12.5 45 40
Litigant 2.8 5.6 54.9 36.6

3. JDR judges and the JDR process are widely perceived to be fair.

The perception of the fairness of judges and the JDR process is
generally very strong among all stakeholders groups across all
regions (Table 4). All the judges obviously believed in their neutrality
and impartiality, and the lawyers and litigants largely agreed, except
for Baguio where litigants raised a serious question in this regard,
with almost half expressing disagreement.

2 pampanga and Bacolod City, where JDR has been in place since 2004.




PREFACE

The concept of “Alternative Dispute Resolution” or ADR is coming
of age in the Philippines, with the passage of the ADR Law, and the
introduction of mandatory court annexed mediation in the Philippine
Judiciary. Although mediation, conciliation, and arbitration are
usually referred to as variants of the practice of ADR, the term
“alternative” has been the subject of much discussion. Indeed, when
one considers the adversarial mode of conflict resolution, very much
institutionalized in the courts, then mediation truly offers a desirable
alternative to such a process. However, when one considers the
historic Filipino tradition of settling community disputes through
mediation along with the existing social practices of many
indigenous peoples in the country that utilize mediation through their
elders, then this modern day approach does not seem that modern at
all.

Be that as it may, the introduction of ADR in the judicial mainstream
is a very welcome development. The empirical studies conducted in
the technical studies of the Justice Reform Initiatives Support
(JURIS) Project reveals a lot of promise in the use of ADR to
promote access to justice, gender equality and court decongestion.
These studies also show the over-all satisfaction with ADR as a
means of resolving disputes. However, the program is not without its
challenges, at various fronts - organizational, conceptual,
philosophical, and operational.

And so, at the end of the five-year duration of the JURIS project, its
proponents have decided to put together a compilation of articles that
mirror both the triumph of the practice of ADR not only in the courts,
but also in the general field of dispute resolution. The articles also
reflect ADR’s inherent limitations, its shortcomings and continuing
concerns. This sourcebook offers a review of the practice of ADR and
seeks to determine ways to improve this endeavor.

The Introduction to this compilation was written by Atty. Andrew
Ong, a Court of Appeals Mediator and the Project Administrator of
the ADR Strengthening Component of the project. He orients the
reader on the process and factors that gave rise to the multi-
stakeholder approach to the installation of ADR, borne out of JURIS’
own experience with the project. He presents the importance of the
involvement of various stakeholders in the ADR process, including
judges, lawyers, mediators, and civil society, to ensuring the
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sustainability and continuity of the initiatives introduced by the
project.

The first article deals with the Barangay Justice System, the country’s
very own system of village level conciliation through village
officials. The article was written by the Chairperson of the ADR
Department of the Philippine Judicial Academy (PHILJA), and a
venerable icon in the field of ADR, Prof. Alfredo Tadiar. Barangay
Justice is discussed not as a stand alone method of resolving disputes,
but is correctly situated in the panoply of various mechanisms
existing in the field of ADR that help decongest the courts and
achieve better justice. The article provides a good framework
discussion on matters like court annexed mediation, judicial dispute
resolution, appeals court mediation, construction arbitration and
international arbitration, as well as the details of barangay justice.

The second article deals with court annexed mediation, and was
written by a lawyer colleague and friend, Atty. Carol Mercado, Senior
Program Officer and Atty. Damcelle Torres, Program Officer, both of
the Asia Foundation. The Asia Foundation has been highly
instrumental in supporting the mediation program of the Supreme
Court, and has had a lot of experience, both in the Philippines and
abroad, on ADR. Although the authors are quick to add that the
article does not reflect the official position of the foundation, it is
clear that the article benefits heavily from their experience. The
article provides a frank appraisal of the successes of court annexed
mediation, as well as the challenges and problems it continues to face,
like the low referral rate by judges. The article ends with a range of
options in the field that are worth examining, like Online Dispute
Resolution (ODR).

The third article deals with a very contentious area which is the
lawyers’ perspective on ADR in the courts, and its impact on the
profession. The article makes a strong pitch for the increased
involvement of the bar in ADR, not only arguing from a normative
point of view (the canons of professional ethics, decisions of the
Supreme Court, circulars on lawyer’s role in mediation) but also from
the practical view of delivering satisfactory justice, and earning one’s
professional fees. The article draws heavily from policy
pronouncements of no less than various Chief Justices, as well as
other issuances of the Court on the matter. The article was written by
Atty. Imelda Gidor, a prominent practitioner in Bacolod City and also
a mediation trainer for the JURIS Project.
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The fourth article tackles a very novel concept that has been
introduced by the JURIS Project, which is Judicial Dispute
Resolution (JDR). Essentially, this process involves the active
mediation and conciliation by judges of cases that have not been
settled during court annexed mediation. The core principle that
differentiates this process from other pre-trial processes is that the
JDR judge will not try the case, should mediation be unsuccessful, in
order to preserve the impartiality of the trial and the judgment
procedure. The article on JDR was written by Atty. Salvador Panga, a
well-known legal practitioner and advocate for ADR. His article was
culled from a technical study that he conducted on the efficacy,
efficiency and over-all satisfaction with JDR, using the experience of
Bacolod City, San Fernando Pampanga and Baguio City with this
practice.

The fifth article deals with a very appropriate topic, which mines the
wellsprings of our cultural roots, that is the interface of indigenous
dispute resolution mechanisms with the formal legal system.
Mainstream legal practice often blindsides this aspect of our tradition,
and the passage of the Indigenous Peoples’ Rights Act (IPRA) has
brought this important cultural and legal practice to the forefront. But
is the formal legal system designed to integrate indigenous values and
practices into the mainstream? Or even, is integration the proper
mode of interface at all? These are the questions which the author,
Atty. Roda Cisnero, attempts to answer. The article is part of a larger
research that the Indigenous Peoples’ Cluster of the Alternative Law
Groups has made on the matter, which will come out in monograph
form.

The final article of the series has been written by Atty. Eleanor
Conda, a former Executive Director of the Women’s Legal Bureau
and the Gender Adviser of the JURIS project. The article explores the
gender dimension of the ADR practice — how mediation has the
potential of both heightening the participation of women in the
process, or masking the power imbalances in favor of the men, in a
seemingly consensual but probably lopsided compromise agreement.
The article draws from the Gender Study of an ALG member,
WomenLEAD, and other studies commissioned under JURIS. The
author takes a fresh look at gender equality both from a human rights
perspective, as well as a practical approach on the justness and
fairness of mediation outcomes.

Through this publication, JURIS hopes to contribute to the literature
on ADR as it is being practiced in the Philippines. It is the





Xiv

organization’s hope that serious students of ADR would learn from
the lessons that have been culled from the experiences presented in
these pages, based on more than fifteen years of installing,
implementing and evaluating ADR practice. This collection does not
pretend to be the last word in the practice of ADR in the Philippines,
nor does it cover all of the facets of the said practice. But, JURIS
certainly hopes that it does cover a significant slice of the experience,
so that it could serve as a platform for improvement and innovation in
the future.

For more information on court annexed mediation, judicial dispute
resolution and appeals court mediation, JURIS invites the readers to
log on to www.pmc.org.ph, the official website of the Philippine
Mediation Center of the Supreme Court, which is the organizational
expression for all ADR-related activities of the Supreme Court.

In closing, JURIS would like to thank the Canadian International
Development Agency (CIDA), more particularly the Head of Aid,
Mr. Tom Carroll, and our Senior Program Officer, Ms. Narcie Rivera,
for their continuous financial and moral support to JURIS. The
organization would also like to thank all the contributors to this
anthology, for without their insights and reflections, this collection
would not be possible. Finally, we would like to thank our graphic
designers, Mr. Danvic Briones and Mr. Ronald V. Chungtuyco, our
editor, Ms. Charina Ubarra, both professors at the De La Salle —
College of St. Benilde, who put together this book for all to see and
appreciate.

Atty. Hector D. Soliman
JURIS Local Project Director
June 9, 2008
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